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T R E A T M E N T  O F  I M M I G R A N T S ,  
R E F U G E E S  A N D  M I N O R I T I E S

INTRODUCTION

TT he Bush Administration has repeatedly declared
that the war on terrorism would not be a “war on
immigrants,” but some immigrant communities

have continued to bear the brunt of the Justice
Department’s anti-terrorism initiatives. In these minority
communities, citizens and non-citizens alike feel under
siege and that their rights are at risk. A central feature of
the administration’s domestic anti-terror campaign has
been the monitoring, registration, and deportation of
immigrants — although none of those deported have been
shown to have any connections to terrorism. The minority
communities most
seriously affected by
the new measures,
principally Arab and
Muslim communities,
have increasingly been
living in fear. 

Meanwhile doors have
been closed to visitors
and immigrants alike
from many parts of
the world, and the
United States’ tradi-
tional welcome to
refugees fleeing perse-
cution has faltered. Asylum seekers face enormous new
obstacles to finding safety in the United States, and even
those refugees who were cleared for resettlement in the
United States face indefinite delays in camps overseas.
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DIFFICULTIES FACING REFUGEES AND ASYLUM 
SEEKERS MULTIPLY 

Refugees and asylum seekers who seek protection in the United States
faced new hurdles after the September 11 attacks, which occurred
after years of already severely restricted access to asylum in the
United States. A 1996 immigration law imposed a one-year filing
deadline on asylum claims and created a summary deportation
process, called “expedited removal.” Asylum seekers subject to this
expedited process face mandatory detention, and cannot appeal the
decision to detain them to an independent authority. They are held in
jails and detention facilities across the country. 

Overlaying this legal labyrinth is a raft of new policies that make
seeking refuge in America even harder today. These policies include
new limits on the immigration appellate process, a “safe third
country” agreement with Canada, the increased use of detention, and
the transfer on March 1, 2003 of all immigration service and enforce-
ment functions to a new Department of Homeland Security. 

Because of blanket suspicion based on nationality, many asylum
seekers who otherwise would be eligible for release from jail now face
prolonged detention because of delays in security clearance proce-
dures. Even Haitian boat refugees have been labeled a “threat to
national security” in order to justify a new policy which targets them
for lengthy detention and expedited removal.

At the same time, the drastic decline in U.S. refugee resettlement,
which began with the suspension of all resettlement immediately after
September 11, has continued, leaving thousands of refugees stranded
and in danger. This slowdown has resulted in extreme hardship for
refugees and their families, and weakening of the infrastructure of
U.S. organizations whose mission is to care for and integrate refugees
into American society.

DRAMATIC DECLINE IN REFUGEE RESETTLEMENT CONTINUES 

The United States’ humanitarian program to bring in refugees from
around the world who cannot return safely to their home countries has
long been a source of pride for Americans and a reminder of the
country’s founding as a haven for the persecuted. Held up as a model
for other countries, the program has provided a new life in safety and
dignity for hundreds of thousands of refugees over the last two
decades. Faith-based and other resettlement groups work with the U.S.



government to welcome these refugees into the American community
in a unique private-public partnership. 

But since September 11, this humanitarian lifeline has frayed to a
thread, dwindling from an average of 90,000 refugees resettled annual-
ly to around a tenth of that number who are expected this year.
Although President Bush authorized the resettlement of 70,000
refugees from overseas during the last fiscal year (which ended
September 30, 2002), a three-month suspension of the program imme-
diately after September 11 and continued delays due to new security
procedures, meant that only 27,058 refugees came in last year. In
October 2002, the President again authorized resettlement of 70,000
refugees; but instead of investing in the staff and infrastructure needed
to reach this number, the administration announced that it actually
intended to resettle only 50,000 refugees during this fiscal year. 

So far, even that number seems completely out of reach. As of early
February 2003, refugee resettlement groups estimated that, if the
refugee processing rate did not improve, only 13,000 refugees would be
resettled this year. In November 2002, Senator Samuel Brownback 
(R-KS), noted that the decline was occurring even while many
were “suffering terrible persecution.” “[W]e need to get those new
refugees,” he said, “and we need to speak out for them and educate
people about them.”128 Representative Christopher H. Smith (R-NJ) also
expressed concern over the low numbers of refugees admitted. Smith
wrote President Bush in September 2002. The letter, signed by a bi-
partisan group of 40 members of the House and Senate, urged the
President to continue the United States’ long and proud tradition of
being a safe haven for those fleeing persecution and tyranny.129

The current numbers mean that terribly vulnerable refugees, languish-
ing in camps or in situations of great insecurity, are needlessly put at
risk. Families are forced to endure prolonged separation; mothers who
have waited years to reunite with their children are told they must con-
tinue to wait. And a noble humanitarian program, a lifeboat for those
in danger, is dissipating to non-existence. The important work of faith-
based and other resettlement organizations likewise is dissipating, as
fewer refugee arrivals mean budget and staffing cuts, decimating the
infrastructure and severely reducing their capacity to integrate
refugees into host communities should the resettlement program be
reinvigorated in the future. 

In addition to the withering of the humanitarian resettlement program
generally, there have been several instances in recent months when the
administration has abruptly halted the admission of particular groups
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of refugees, apparently because of security concerns. Most recently, on
January 10, 2003, the State Department announced a blanket suspen-
sion of resettlement of Iraqi refugees. The refugees awaiting
resettlement had already been determined by U.S. officials to have a
well-founded fear of persecution and had already passed security
clearance under enhanced post-September 11 procedures. The deci-
sion was later reversed, but the incident reinforced the sense that
refugees, even those fleeing the repression of Saddam Hussein, are
considered suspect and potential threats.130

DISCRIMINATION AGAINST HAITIAN ASYLUM SEEKERS

In October 2001, the INS issued regulations granting its trial attorneys
(the prosecutors in immigration proceedings) the power to overrule an
immigration judge who decides, over INS objections, to order the
release on bond of an INS detainee.131 The regulations, issued without
notice and comment, were said by the Justice Department to be neces-
sary in order “to prevent the release of aliens who may pose a threat to
national security.” This new power was not limited to cases in which a
detainee was suspected of terrorist or criminal activity. It was applied
to many Arab and Muslim non-citizens detained in the wake of
September 11, leading to prolonged detention. This “national securi-
ty” regulation is now being invoked, at the direction of the White
House, to prevent the court-ordered release of Haitian asylum seekers. 

Political violence in Haiti began to rise in 2001. Following the arrival
in South Florida in December 2001 of a boat bearing nearly 200
Haitian men, women, and children, the INS instituted a blanket policy
of denying parole to all Haitian asylum seekers. Asylum claims filed by
these Haitians were processed so quickly that many were unable to
find legal representation. Haitian families were separated; women were
held in a maximum security prison for eight months in poor
conditions.132 The INS initially denied it had adopted a special Haitian
detention policy, but was eventually forced to concede its existence
after a federal lawsuit was filed by the Florida Immigrant Advocacy
Center on behalf of the Haitians.133

In late October 2002, a second boat of Haitian asylum seekers arrived
in Florida. Because this group made it to shore before encountering
the INS, they were entitled (unlike most detained asylum seekers,
including the prior boatload of Haitians) to seek a bond hearing in
front of an immigration judge. At that point, the INS began invoking
the October 2001 regulation to prevent the court-ordered release on
bond of Haitians. 



In opposing the release of individual Haitian asylum seekers, the INS
argued that “the detention of these aliens has significant implications
for national security.” Furthermore, it said, “in the post-September 11
atmosphere of homeland security, there are serious concerns that the
United States government needs to know more about the people who
reach our borders, including our sea border.”134 In an extraordinary
step, the U.S. Coast Guard, Department of State, and Department of
Defense all submitted declarations in immigration court which report-
edly claim that Haitian migration constitutes a threat to U.S. national
security. Among the justifications for this conclusion was the con-
tention that a mass migration from Haiti would require the diversion of
U.S. Coast Guard and military resources.135

The harsh and discriminatory treatment of black Haitian asylum
seekers, who seemed unlikely to have any connection to terrorism,
prompted widespread protests in Florida136 and expressions of concern
from members of Congress.137 In response, President Bush expressed
his concern that “Haitians and everybody else ought to be treated the
same way.”

But instead of improving treatment of Haitian asylum seekers, Attorney
General Ashcroft took the discriminatory policy one step further. Having
first implemented a blanket detention policy against the Haitians, and
then ensuring continued detention even for those eligible for release on
bond, the Justice Department then sought to prevent any future Haitian
asylum seekers from being able even to seek release from detention by
an immigration judge. On November 13, 2002, one week after the
President’s expressions of concern about the treatment of Haitians, the
Department of Justice and the INS issued a notice in the Federal
Register authorizing for the first time the use of summary “expedited
removal” procedures for Haitian and other migrants who arrive by sea
— with the exception of Cubans.138 Under this new policy, future sea
arrivals will not only be ineligible to seek release on bond from an
immigration judge, but will face an increased risk of mistaken deporta-
tion under the flawed expedited removal process.139

In what has become a common refrain, the Justice Department relied
on concern for “national security” to justify the move. Again, the
department argued that “a surge in illegal migration by sea threatens
national security by diverting valuable United States Coast Guard and
other resources from counter-terrorism and homeland security responsi-
bilities.”140

In addition to the national security justification, the Justice
Department offered a humanitarian argument for its Haitian policy:
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universal detention would discourage other Haitian would-be refugees
from embarking on a dangerous sea journey. Finally, and inexplicably,
the Justice Department asserted that subjecting asylum seekers to
expedited proceedings and extended detention would be “protecting
the rights of the individuals affected.”141 In reality, the Bush
Administration’s Haitian policy will violate the rights of asylum seekers
by subjecting them to unfair procedures and prolonged detention.

INSCRUTABLE “CLEARANCE” PROCESS AND SECURITY CHECKS LEAD
TO LENGTHY DETENTION OF ASYLUM SEEKERS AND OTHERS 

Asylum seekers with credible claims for asylum, even those whose
claims have been verified by the INS, are rarely released from deten-
tion. But under a new government policy, those who have been found
eligible for release by the INS or by immigration judges now face
lengthy and unnecessary detention, in some cases for months or even
longer. The government has refused to provide the policy in writing,
but it impacts asylum seekers and others from specific countries,
including Somalia, Pakistan, Saudi Arabia, Iran, and Iraq. In effect, it
seems to require that a presumed connection to terrorism be disproved
before final release is approved. This policy, initiated after September
11, has resulted in children, sick people and the elderly, as well as
many others, languishing in jail.

In one case, a 13-year-old Iraqi girl spent more than five months in
detention before being released to the care of her older brother, who
was a legal resident of the United States. Her release, and that of
other members of her family, was prolonged because of delays in the
new “clearance” procedures. The girl’s 62-year-old father, who was in
poor health, was finally released in August 2002 — eight months after
the family came to the United States to seek asylum.142

This “clearance” policy was challenged by human rights organizations,
including the International Human Rights Law Group and the Center for
Constitutional Rights, in a request for “precautionary measures” before
the Inter-American Commission on Human Rights (IACHR). The IACHR
is a seven-member panel of the Organization for American States (OAS)
that monitors human rights abuses in the Americas.143 The groups
argued that U.S. policy violated international prohibitions on prolonged
and arbitrary detention in both the American Convention on Human
Rights and the American Declaration of the Rights and Duties of Man.
They asked the IACHR to order the United States either to release or to
justify the detention of dozens of INS detainees, and to provide details
on detainee names, nationalities and places of detention.144



On September 26, 2002, the IACHR granted this request and called
on the United States to take urgent measures to protect the rights of
detainees, including the right to personal liberty and security, the right
to humane treatment and the right to resort to the courts for the pro-
tection of their rights.145 In a letter to the U.S. government, the IACHR
noted that “despite the Commission’s specific request for information
concerning the present circumstances of these detainees, the United
States has failed to clarify or otherwise contradict the Petitioners’
information” indicating violations of domestic and international law.146

The U.S. government has ignored requests from the IACHR for infor-
mation relating to the detainees and has not publicly revealed its
position on the matter.

The United States Supreme Court heard oral arguments on January 15,
2003 in a case that, while not arising out of U.S. post-September 11
policies, will likely signal how willing the Court will be to place limits
on the government’s detention policies. The case, Kim v. Demore, chal-
lenges the constitutionality of a provision of the “Illegal Immigration
Reform and Immigrant Responsibility Act of 1996” (IIRIRA). The
IIRIRA mandates the detention of any immigrant who is put in depor-
tation proceedings based on a criminal conviction, including
convictions for minor offenses (even for offenders not found to be a
danger to the community or a flight risk). Many immigrants subject to
this provision have been detained for months or years as they wait for
their cases to be resolved. The ACLU, which represents the detainee,
Mr. Kim, argued that detention must be based on an individualized
finding that a person is either a danger to the community of a flight
risk.147 Unlike the Inter-American Commission order, the U.S. govern-
ment is likely to be very attentive to the ruling in this case, as it likely
will have important implications for the Justice Department’s authority
to indefinitely detain immigrants and may set the tone for how the
Court views the civil rights of non-citizens.

DOJ INSPECTOR GENERAL CONTINUES TO EXAMINE POSSIBLE ABUSE
OF AUTHORITY IN CONNECTION WITH POST-SEPTEMBER 11
DETENTIONS 

On April 2, 2002, the Office of Inspector General (OIG) of the
Department of Justice announced it would investigate detentions at
Passaic County Jail in Paterson, NJ (Passaic) and Metropolitan
Detention Center (MDC) as well as the detentions of other specific
individuals whose cases have been highlighted in the media. The OIG
said the investigation will focus on three primary issues: 
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1) issues affecting the length of the detainees’ confinement, 
including the process undertaken by the FBI and others to clear
individual detainees of a connection to the September 11 attacks
or terrorism in general; 

2) the DOJ’s efforts to oppose bond for all September 11 detainees
and delay their deportations pending completion of the FBI’s 
clearance investigation; and 

3) conditions of confinement experienced by detainees, including
allegations of physical and verbal abuse made by detainees against
prison staff; detainees’ access to counsel; medical care; and 
lighting conditions in the detainees’ high-security cellblock.148

A report detailing the findings of the investigation is expected in early 2003.

The investigation is an outgrowth of the reporting requirements in the
USA PATRIOT Act.149 Section 1001 of the Act requires the OIG to
issue semi-annual reports to Congress detailing any abuses of civil
rights and civil liberties by employees and officials of the Justice
Department in connection with the implementation of the Act.150 This
special investigation of the treatment of detainees reaches further than
implementation of the USA PATRIOT provisions and is independent
from the semi-annual reports required under USA PATRIOT. 

During the months of September and October 2001, the Justice
Department periodically reported the number of people detained in its
investigation of the September 11 attacks. These numbers climbed to
a total of 1,182 as of November 5, 2001.151 On November 8, 2001,
however, the DOJ announced that it would no longer release an official
running tally of the number of detainees.152 Nevertheless, over time, in
response to press and congressional inquiries, additional information
about the numbers of detainees has surfaced, and community groups,
lawyers, and human rights and civil liberties organizations maintained
close watch for information. Recent statements out of the Justice
Department indicate that 765 individuals were detained on immigra-
tion violations “over the course” of the investigation. Yet, these
numbers are inconclusive. 

It is difficult to know what these numbers represent and what criteria
are being used to classify individuals detained as part of the govern-
ment’s terrorism investigation. According to various DOJ sources, the
number in INS custody over the course of the post-September 11
investigation rose from 718 in February 2002,153 to 752 in July,154 to
765 in December 2002.155 But community-based organizations contin-



ue to report immigration sweeps and detentions in the Arab, South
Asian and Muslim communities that suggest the numbers of those
detained in this ongoing effort are much higher.

Important questions remain unanswered about who is being included in
the official government count. For example, it is unclear whether the
Justice Department considers individuals arrested as a result of its
Absconder Apprehension Initiative (an effort to capture immigrants
already ordered deported, starting with those from Arab and Muslim coun-
tries) or through its Special Registration Program (discussed in detail
below) as part of these numbers. The government has not been willing to
answer these questions.156 Although the DOJ refuses to release it, infor-
mation about the detainees continues to be sought in the courts.157

THE IMPACT OF JUSTICE DEPARTMENT RESTRICTIONS ON
IMMIGRATION APPEALS BEGINS

In September 2002, the Justice Department issued a final regulation
that fundamentally alters the process by which asylum seekers and
other immigrants can appeal the decisions of INS judges.158 The Board
of Immigration Appeals (BIA), which is part of the Department of
Justice and remains so even after other immigration functions are
folded into the Department of Homeland Security, is the only adminis-
trative appellate body with authority to review decisions by immigration
judges across the country. The BIA was created in 1940 to be a watch-
dog over immigration courts. The new regulation drastically curtails the
authority of the BIA, and its impact on the fundamental fairness of
immigration decision-making is already apparent. 

The new regulation directs that the majority of cases reviewed by the
BIA will be decided by a single board member, rather that by a three-
judge panel. What this means is that under the new rules, a single
board member can uphold an immigration judge’s decision, but cannot
reverse that decision unless reversal is plainly consistent with or
required by intervening changes in the law. The regulation
also expands the types of cases in which the BIA can issue a
“summary affirmance,” a kind of rubber stamp ruling that upholds the
immigration judge’s decision but does not provide any reasons for
doing so. This result is possible even in cases where the Board
believes that the immigration judge was wrong on the law. Finally, the
rule also prohibits de novo review of an immigration judge’s factual
findings except where those findings are “clearly erroneous.” This
feature of the new rules will severely limit the ability of the BIA to
exercise its responsibilities as an appellate body.
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In addition to minimizing the review process itself, the rule required
the BIA to eliminate the current backlog of thousands of cases by
March 2003, after which time the number of board members will be
reduced from 23 to 11. Attorney General Ashcroft has intimated that
“productivity” will be one of the factors he will consider in determin-
ing who keeps their positions on the board.159 On February 28, five
judges on the Board were told they would be relieved of their duties.160

After these changes were announced in proposed rules in February
2002, the Lawyers Committee and other groups filed written com-
ments with the Department of Justice detailing how, if finalized, the
regulations would result in depriving asylum seekers and other immi-
grants of meaningful appellate review and fundamental due process.161

These concerns have since proven to be valid. In fact, the BIA, faced
with the threat of “downsizing,” did not wait for the proposed rules to
be made final. Immediately after Attorney General Ashcroft announced
the proposed changes to the rules, judges began issuing one or two-
sentence summary rulings, without explanation of their decisions.
Recent press reports and available statistical information raise serious
questions about the quality of judicial process under the new rules.
Board members, for example, usually work in panels of three and rule
after careful deliberation. A recent review conducted by the 
Los Angeles Times concluded that under the new rules, “board
members are reviewing cases individually and are ruling within
minutes, often issuing just two-line decisions,” and that “as the
number of cases decided by the board has soared, so has the rate at
which board members have ruled against foreigners facing deporta-
tion.” T. Alexander Aleinikoff, a former INS general counsel and
professor of law at Georgetown University, said of the scaled back
review process that “[m]any, many cases are decided at a speed that
makes it impossible to believe they got the scrutiny a person who
faces removal from the United States deserves.”162

Statistics released under the Freedom of Information Act reveal a dra-
matic increase in the issuance of summary decisions, and a
corresponding increase in denying immigrants’ appeals. As a baseline,
it is instructive to look at statistics prior to March 2002 when the BIA
first began to respond to the attorney general’s February 2002
announcement of the proposed changes. In the six months prior to
March 2002, the board decided 14,285 cases. Of these, 1,157 
(eight percent) were decided by summary decision, and 8,885 
(62 percent) of the appeals were denied. Beginning in March, when
the BIA began responding to the announcement, the number of cases
decided by the board doubled (from 14,285 cases to 30,346), and the



number of appeals in which summary decisions were issued sky-rocket-
ed (from 1,157 (eight percent of appeals) to 14,495 (48 percent of
appeals). The percentage of appeals that were granted dropped nearly
50 percent (from 38 percent to 20 percent). Cases receiving summary
rulings rose from nine percent in February 2002 to 38 percent in
March 2002.163 The denial rate of immigration appeals has risen from
59 percent in October 2001 to 86 percent in October 2002.164

The U.S. Court of Appeals for the First Circuit recently issued a deci-
sion declining, on the basis of the facts available to it, to find that the
board’s use of summary decisions without opinion violated due
process. Notably, however, the court left open the possibility that it
might reach a different conclusion if it were presented with evidence
of systemic misuse of summary disposition procedures.165 Several
immigrants’ rights groups have filed suit in federal district court in
Washington as well, challenging the regulations as violations of the
due process rights of immigrants. The attorney general, for his part,
has stated in the preamble to the final regulations that, since most of
the decisions appealed to the BIA are denials of asylum, relief that
falls within the attorney general’s discretion, the government need not
comply with due process requirements in making those decisions.

THE NEW “SAFE THIRD COUNTRY” AGREEMENT 

On December 5, 2002, the United States and Canada signed a new
“safe third country” agreement. Modeled on similar arrangements
between states in Europe, Canadian officials claimed to seek the
agreement in order to foreclose a perceived problem of “forum shop-
ping,” whereby asylum seekers denied protection in one country then
try again to gain asylum across the border. Thus, the agreement bars
asylum seekers at the northern border from seeking refuge in Canada if
they have transited through the United States, and likewise bars
asylum seekers from seeking refuge in the United States if they have
transited through Canada. There are some exceptions to this scheme,
but they are extremely limited. The agreement will go into effect as
soon as operating procedures are agreed and implementing regulations
are issued in the United States. 

The agreement is likely to increase the asylum caseload in the United
States, since far more asylum seekers transit this country on their way
to Canada than the other way around.166 The agreement was opposed by
refugee rights groups and anti-immigration groups in the United States.

37



38

The “safe third country” agreement is one item in a larger “smart border
agreement” between the United States and Canada intended both to
increase security and to streamline border crossings. Of the many prob-
lems with immigration at the border, the process of ensuring that
refugees bound for Canada are able to get there to present their claims,
and that those who are destined for the United States are able to pursue
claims here was one that, prior to the agreement with Canada, worked
quite well. The impact of the agreement will be to terminate this existing
orderly border process. As a result, it likely will undermine security by
leaving refugees vulnerable to exploitation by smugglers. 

INS IS FOLDED INTO THE NEW DEPARTMENT 
OF HOMELAND SECURITY 

Effective March 1, 2003, the Immigration and Naturalization Service
(INS) was dissolved, and the enforcement and services functions of
that troubled agency were transferred to the new Department of
Homeland Security (DHS). Although the INS is only one of 22 federal
agencies and departments that will be folded into DHS, the transfer of
immigration functions to a department that provides frontline defense
against terrorism in the United States likely will have profound impli-
cations for how the country views — and treats — immigrants. As one
commentator suggested, “Placing all of INS’s functions into a depart-
ment focused primarily on national security suggests that the United
States no longer views immigrants as welcome contributors, but as
potential threats viewed through a terrorist lens.”167

The mission of DHS is set out in Section 101 of the Homeland Security
Act and includes: preventing terrorist attacks in the United States,
reducing the vulnerability of the United States to terrorism, and mini-
mizing the damage from terrorist attacks. DHS is now the government
agency that will issue work permits to immigrants, adjust their status to
permanent residents, naturalize them as citizens, and grant asylum to
those seeking protection from persecution. Yet these functions are not
mentioned in the legislation as part of the mission of the department. 

In the transition of the the INS to the DHS, the rights of refugees
seeking asylum in the United States are perhaps more at risk (in the
context of this transition) than any other group. Refugees have rights
under U.S. and international law, but with its bifurcated enforcement
and services functions, adjudicating who is entitled to asylum has
never been an easy task for the INS. Under current DHS plans, immi-
gration responsibilities relating to asylum seekers and refugees will be
transferred to three new bureaus: the Bureau of Citizenship and



Immigration Services (which will handle asylum and refugee adjudica-
tions), the Bureau of Customs and Border Protection (which will
handle secondary inspection), and the Bureau of Immigration and
Customs Enforcement (which will have jurisdiction over detention). 

Historically, the enforcement functions of the INS have been particu-
larly ill-suited to respect the rights and accommodate the needs of
refugees. Efforts to ensure that asylum seekers were treated fairly —
for instance during secondary inspection and expedited removal or in
connection with parole determinations — were at times undermined by
the fact that the “enforcement” divisions of the INS, and in some
cases local INS district officials, did not always fully understand the
special needs of asylum seekers or the nature of United States obliga-
tions to this vulnerable population. This problem occurred even though
the “enforcement” and “services” functions of the INS both reported
to the INS Commissioner. 

This problem will likely be exacerbated under the new structure. As cur-
rently envisioned, the immigration “enforcement” functions will be
housed in two separate bureaus, both of which report to the head of the
Border and Transportation Security Directorate; the immigration “servic-
es” functions are in a third bureau, with a completely separate
reporting line, to Deputy Secretary Gordon England. If all asylum
seekers fell only under the jurisdiction of this “service” bureau, the new
structure would be a welcome development. But because many asylum
seekers arrive at the border without documents and are subject to
detention, they will also likely fall under the authority of the two
“enforcement” bureaus of DHS as well. The separate reporting lines of
these enforcement bureaus may make it even more difficult than in the
past to ensure that the protection needs of refugees are respected when
they first arrive in the United States. Commenting on this, former INS
Commissioner James Ziglar wrote that INS asylum officers are now con-
cerned that “the beacon of hope we have made shine so brightly will be
dimmed because of inadequate attention and resources.”168

The Homeland Security Act does include provisions for a civil rights
officer as well as an ombudsman. These offices could serve as mecha-
nisms of oversight and accountability. But to serve this function, the
offices need to be strengthened with additional legislation clarifying
their roles and enhancing their authority. These positions must also be
ensured proper funding to carry out their responsibilities. 

There is one group of immigrants that neither stays within the jurisdic-
tion of the Justice Department nor is transferred to DHS:
unaccompanied minor children. As has long been sought by refugee
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rights groups, the care and placement of unaccompanied immigrant chil-
dren will now be the responsibility of the Department of Health and
Human Services (HHS). Although the Homeland Security Act failed to
ensure that unaccompanied children will have legal counsel appointed
for them, so they do not have to appear in court alone, moving jurisdic-
tion for their oversight and care to HHS is certainly a welcome
improvement.

JUSTICE DEPARTMENT POLICY OF CLOSING IMMIGRATION HEARINGS
NOW RIPE FOR SUPREME COURT REVIEW

Less than two weeks after the September 11 attacks, the Justice
Department instituted a new policy of holding certain “special inter-
est” deportation hearings in secret. The policy was set out in a
September 21, 2001 Memorandum from Chief Immigration Judge
Michael Creppy, which instructed immigration judges to bar access by
the public, the press, and family members to immigration courtrooms
in cases of “special interest” to the attorney general. 

This policy was challenged in federal court by media and other groups.
A three-judge panel of the U.S. Court of Appeals for the Sixth Circuit,
saying that “democracies die behind closed doors,”169 held that the
blanket policy was unconstitutional. In a separate case challenging the
same policy, the U.S. Court of Appeals for the Third Circuit ruled 2-1
in favor of the government.170 The majority upheld the secret hearing
policy because it found no constitutional right of access by the press
to deportation hearings, especially in cases that implicate national
security, as the government has alleged all so-called “special interest”
cases do.171 The courts did not address the issue, raised by plaintiffs
in the case, of whether there were alternatives to the blanket closure
policy that would adequately address the national security concerns.
The dissenting opinion argued that a qualified right of access to
deportation hearings, which have traditionally been public, is warrant-
ed, and cited the public good served by openness of such proceedings.
The dissent recognized that national security concerns could be suffi-
ciently safeguarded by the less intrusive practice of allowing
immigration judges to decide on a case-by-case basis whether particu-
lar hearings needed to be closed. 

This ruling creates a conflict between the Third and Sixth Circuits. The
issue is likely to end up at the U.S. Supreme Court. On behalf of
newspapers challenging the closed hearings policy, the American Civil



Liberties Union filed a petition for certiorari on March 3, 2003,
requesting the U.S. Supreme Court to review the Third Circuit case.172

TREATMENT OF DETAINEES CAUGHT UP IN INITIAL 
POST-SEPTEMBER 11 SWEEPS

Most people detained in the immediate aftermath of the attacks of
September 11 were cleared by the FBI of involvement in terrorism, and
then deported. Many questions remain about the initial justification for
their detention by the United States, about their treatment while in
detention, and about what has happened to them in the countries to
which they were deported. In some countries, anyone with a perceived
connection to the U.S. investigation into terrorist activity may be
subject to suspicion and possible arrest or detention. And many of the
countries to which the U.S. detainees were deported are known to
engage in arbitrary detention and torture.173 Asylum seekers who are
denied refuge and sent back may be particularly vulnerable to retribu-
tion from their governments, which typically are implicated in asylum
claims. It now in fact appears that some of these detainees were arrest-
ed and detained by their own governments upon their return.174

The case of Maher Arar is an alarming example of the risks of U.S.
policy in this regard. Arar is a Canadian citizen who was born in Syria.
On September 26, 2002, traveling on his Canadian passport, Arar was
detained at New York’s JFK Airport while in transit from Tunisia to
Montreal. According to reports, U.S. officials interrogated him for
approximately nine hours, accused him of having links to terrorist organi-
zations, and detained him in the United States for two weeks before
forcibly deporting him to Syria. While he was in U.S. custody, Canadian
government officials asked the United States whether it was detaining
Arar. United States officials denied that they were holding him.

Now, more than five months later, Arar is in a Syrian jail at risk of
torture. He has not been charged with a crime, and the Syrian govern-
men has not disclosed where Arar is being detained. Canadian officials
were last permitted to meet with Arar, under restrictive conditions, on
February 18, 2003.175

International and U.S. laws prohibit the return of any person to a place
where there is a substantial likelihood that they will be subjected to
torture.176 U.S. immigration regulations spell out procedures under
which immigration detainees can challenge U.S. plans to deport them
to a country where they fear being subjected to torture.177 There is no
evidence that Maher Arar was afforded access to this procedure.
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HATE CRIMES, DISCRIMINATION, AND HARASSMENT

According to the federal government, hate crimes against Muslims and
people of Middle Eastern ethnicity in 2001 increased by 1,600
percent over the previous year. The FBI’s Uniform Crime Reporting
Program released its annual Hate Crimes Statistics report on November
25, 2002.178 The report documents 481 hate crimes against Arabs and
Muslims in the United States during 2001, a massive increase from
the 28 cases reported in 2000.179

Reports from other groups, including the American Arab Anti-
Discrimination Committee, the Council on American-Islamic Relations,
and Human Rights Watch confirm the severity of the backlash suffered
by Arabs and Muslims in the United States after September 11.
Incidents included employment discrimination, airport profiling, verbal
harassment, vandalism, physical assaults and at least three murders.180

The Department of Justice has brought federal criminal charges
against a number of individuals in connection with hate crimes against
Arab Americans, Muslim Americans, Sikh Americans, South-Asian
Americans, and those perceived to be members of these communities.
In addition, the Department’s Civil Rights Division directs a National
Origin Working Group which conducts outreach to affected communi-
ties and offers information about DOJ resources for victims of
discrimination and abuse. 

These are important initiatives. But the issues most likely to be raised
by affected communities in outreach meetings across the country are
not the actions of individual purveyors of hate, but rather official gov-
ernment policies that target immigrants and help to create a climate of
discrimination which enables hate crimes. 

The government recently disclosed a new intelligence program under
which Iraqi-Americans and Iraqi citizens in the United States may be
electronically monitored, recruited as informants, and could be arrested
and detained without charge if government authorities believe the
person may be planning domestic terrorist operations. The details of
this program are classified, including whether probable cause must be
demonstrated before authorization is granted to monitor an individual.
What little public information exists about the program has come from
press reports citing unnamed government sources.181 Press reports indi-
cate that the FBI is hoping to uncover people who may pose a threat to
the United States or have violated immigration laws. In addition, the
government hopes to identify people willing to support its campaign to
oust Saddam Hussein from Iraq.182 Whatever the motive, rumors about



the program, combined with other, more official policies like the
requirement for visiting Iraqis to be fingerprinted and photographed
upon entry to the United States, have created a climate of fear and
mistrust for Iraqis and Iraqi Americans living in the United States.

“SPECIAL REGISTRATION” PROGRAM

Of the many discriminatory and intrusive policies targeting immigrants
that have come into force since September 11, the “National Security
Entry-Exit Registration System” (NSEERS), commonly known as “Special
Registration,” is arguably the one which has caused the most widespread
concern within affected immigrant communities, primarily among Arabs
and Muslims.183 Under this program, men and boys over 16 years of age
from 25 countries must report to the INS where they will be pho-
tographed, fingerprinted, and interviewed under oath.184 Failure to
comply with requirements of the program is a deportable offense.

The Special Registration program has two parts. The first part requires
visitors from certain countries designated by the State Department to
be fingerprinted, photographed and interviewed upon arrival in the
United States. This registration happens at the airport or border. The
second and more controversial part requires temporary visitors already
in the United States to report to INS offices around the country for
registration pursuant to “call-in” procedures designed by the
Department of Justice.

The program has resulted in the detention of nearly 1,200 people and
has sparked new fears in Muslim communities that they are being tar-
geted by the Department of Justice.185 In December 2002, the INS in
Los Angeles detained approximately 400 men and boys from Iraq, Iran,
Libya, Sudan and Syria, during the first phase of implementation of
the “call-in” procedures.186 After voluntarily appearing before the INS
in compliance with the special registration program, many were
detained on the grounds that their visas were not up to date — despite
their having correctly filed applications for permanent residency that
were pending due to INS backlogs.187 Amnesty International reported
harsh treatment of the detainees while in INS custody, including being
placed in handcuffs and leg shackles and being hosed down with cold
water. Detainees also reported being forced to sleep standing up
because of overcrowding and being transferred to various facilities
without a chance to call family members or obtain legal counsel.188

Many people have questioned the efficacy of the Special Registration
program. The program creates a substantial new burden on government
bureaucracy to accurately record and store data that is unlikely to 
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contribute to combating terrorism. Juliette Kayyem, a terrorism expert
at Harvard University, noted that 

[t]he pure accumulation of massive amounts of data is not neces-
sarily helpful, especially for an agency like the INS that already
has problems keeping track of things. Basically, what this has
become is an immigration sweep. The idea that this has anything
to do with security, or is something the government can do to stop
terrorism, is absurd.189

The logic behind the Special Registration program remains unclear and
unconvincing. There seems little doubt that terrorists intent on harming
Americans will not come forward to register their presence with the gov-
ernment. The majority of those who present themselves for registration
are simply trying to comply with the law and maintain their status as
legitimate tourists, visitors, businessmen, students and applicants for
permanent residence. But the government has done such a poor job of
publicizing the registration requirements that many subject to the
program do not understand what they must do in order to comply.

Governments of countries allied with the United States in the “war on
terrorism” whose nationals are included on the Special Registration
list have objected to the registration policy. Government officials from
Bangladesh and Pakistan have complained that it is offensive for part-
ners in the global effort against terrorism to have their nationals
treated as suspect.190 The Pakistani Foreign Minister has requested an
exemption for Pakistani residents in the United States from the regis-
tration policy.191 The Indonesian government has advised its citizens to
avoid travel to the United States, saying that the policy is arbitrary and
confusing.192

Because the United States considers both nationalities of dual nation-
als in deciding who is subject to Special Registration, the Canadian
Ministry of Foreign Affairs has issued a travel advisory, warning
Canadian citizens born in countries on the Special Registration list to
reconsider travel to the United States. Tensions in U.S.-Canada rela-
tions on this issue have eased since the U.S. State Department and
the Canadian Ministry of Foreign Affairs began negotiating an exemp-
tion for citizens of Canada.193

In light of the problems created by the Special Registration program, and
the lack of clear benefits, some members of Congress have requested
that the Justice Department suspend the NSEERS program until Congress
has a chance to review it and suggest alternatives.194 In January, the



Senate voted to prohibit funding for NSEERS, but the provision was
stripped out of the bill in the House-Senate conference committee.195

RECOMMENDATIONS

1. The Bush Administration should take immediate steps to dramati-
cally improve the pace of its refugee resettlement operations so
that it will meet its promise of providing safe haven to at least
50,000 refugees. These steps should include the provision
of the resources needed to ensure that refugee processing and
all necessary security checks are conducted in an accurate and
timely manner. 

2. The administration should end its discriminatory treatment of
Haitian asylum seekers in Florida. Specifically, it should abandon
its policy of blanket detention of Haitian asylum seekers and its
reliance on summary “expedited removal” procedures for Haitians
and others arriving by sea. The administration should also take
steps to ensure that all asylum seekers have access to fair and
non-discriminatory release procedures, including the opportunity to
have an independent authority (or an immigration judge) review the
basis for their detention.

3. The U.S. government should ensure that security clearance proce-
dures are conducted in a timely manner and should correct the
problems that are currently causing excessive delays — delays
which are leaving asylum seekers and other detainees who are oth-
erwise eligible for release detained for months or longer. The
administration should comply with the request by the Inter-
American Commission on Human Rights calling for measures to
protect the rights of asylum seekers and others in detention who
have been found eligible for release.

4. The Office of the Inspector General of the Department of Justice is
due to release a report on alleged abuse of authority in connection
with post-September 11 detentions. Once the report is made
public, the attorney general should act swiftly to address concerns
raised by this report. 

5. Recent federal regulations and downsizing of the Board of
Immigration Appeals (BIA) have deprived asylum seekers of mean-
ingful appellate review. These regulations should be rescinded, and
the capacity of the BIA should be restored. 
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6. Congress should review the Safe Third Country Agreement with
Canada, with a view to restoring protections for refugees whose
cases are affected by the agreement. 

7. The Department of Homeland Security should create specific
mechanisms at high levels to ensure that the interests of asylum
seekers and refugees — including those who are subject to the
jurisdiction of the new immigration “enforcement” bureaus within
DHS — are protected within the new Department.

8. The attorney general should rescind the September 2001 memo-
randum from Chief Immigration Judge Michael Creppy which
imposes a blanket ban on access to deportation hearings, which
the government defines as “special interest” cases. 

9. Consistent with U.S. legal obligations, immigration authorities
should refrain from returning any person to a place where there is
a substantial likelihood that he or she will be subjected to torture. 

10. The administration should discontinue the National Security Entry-
Exit Registration System (NSEERS), the so-called “special
registration” program. This program is discriminatory in nature,
ineffective and inefficient as a law enforcement strategy, and
creates widespread ill-will in Arab-American and Muslim communi-
ties across the country. 
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