UNITED STATESOF AMERICA®

The United States has mandatory detention for arriving asylum seekers who come to the
US without valid travel documents and are therefore subject to an “expedited removal”
process. Asylum seekers are taken, often in handcuffs and shackles, to detention centers,
jails and prisons. Those who are determined to have a“credible fear or persecution” are
no longer subject to the expedited removal process and are technically eligible to apply
for parole, but parole practices vary depending on the practices of local immigration
authorities. Asylum seekers who apply for asylum after they have already entered the
United States are not generally detained.

The expedited removal process itself iswrought with flaws. It entrusts the decision to
deport an individual who arrives with false or invalid travel documents to an immigration
inspections officer, instead of a trained immigration judge. While asylum seekers are not
supposed to be deported unless they are first given a chance to prove to an INS asylum
officer that they have a“credible fear of persecution,” mistakes have been made.?> The
press and human rights organi zations have documented instances of mistaken expedited
removal 3determi nations and other abuses relating to the conduct of the expedited removal
process.

Shortly before the expedited removal provisions went into effect in April 1997, the US
Immigration and Naturalization Service increased its detention space and opened two
large detention facilities to house asylum seekers subject to the expedited
removal/mandatory detention provisions. These two facilities, both run by private
contractors, are the 200-bed facility near JFK International Airport in Queens, New Y ork,
which is run by Wackenhut Corrections Corporation, and the 300-bed facility near
Newark International Airport in Elizabeth, New Jersey, which isrun by Correction
Corporation of America. Asylum seekers are dso held in other facilities across the
country, including in county and local jails.

While the expedited removal provisions of the 1996 immigration law require the
detention of asylum seekers during the expedited removal process, they do not prohibit
parole once asylum seekers have established a credible fear of persecution and are
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therefore no longer subject to expedited removal proceedings.* The authority to parole
arriving asylum seekers however is entrusted to the detaining authority, the INS. If the
INS denies parole, that decision cannot be appealed to an independent or judicial
authority. While immigration judges can review INS custody and bond decisions with
respect to various other categories of non-citizens,” immigration judges are precluded
from reviewing issues relating to the detention of “arriving” aliens, a category which
includes all arriving asylum seekers.®

At any time, the U.S. government data ins about 22,000 non-citizens in INS detention
facilities and jails, and it has been estimated that several thousand of those detainees are
asylum seekers.” Precise statistical information about asylum seekers, including the
number of asylum seekers in detention, has long been difficult to obtain from the INS.
For years, in fact, the INS has been unable to regularly provide statistical information
relating to detained asylum seekers — even in the face of afederal statute requiring the
INS to report these numbers to Congress.®

* INA § 235(b)(1)(B)(iii)(1V); INA § 212(d)(5)(A) (providing for parole “on a case-by-
case basis for urgent humanitarian reasons or significant public benefit” for an aien
applying for admission); 8 Code of Federal Regulations (C.F.R.) § 235.3(c); 8 C.F.R. 8§
212.5(a); Memorandum from Office of INS Deputy Commissioner, “Implementation of
Expedited Removal,” March 31, 1997, reprinted in 74 Interpreter Releases (April 21,
1997) (“[o]nce an alien has established a credible fear of persecution or is otherwise
referred (as provided by regulation) for afull removal proceeding under section 240,
release of the alien may be considered under normal parole criteria’) (citing to1997 INS
Guidelines).
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The costs of detention are tremendous. The INS detention and removal budget is now
over $1 billion. The INS reportedly spends an average of $78 a day to detain a non-
citizen. To detain an asylum seeker through his or her initial hearing before an
immigration judge has been reported to cost, on the average, $7259 for a single asylum
seeker. This does not include the substantial expense of additional detention while any
appeals are pending. It has been estimated that detaining asylum seekers costs taxpayers
at least $42.7 million per year.’

48,054 asylum seekers, not including dependents, applied for asylum during 2000; 18
percent were reopened applications.™ In the first nine months of 2001, 47,584 asylum
cases were reported.™* The United States is a party to the 1967 Protocol Relating to the
Status of Refugees.

Parole for asylum seekers, already restrictive in some areas of the U.S., seems to have
become even more restrictive in the wake of September 11. Particularly troubling are
reports of discriminatory parole practices. The press has documented cases in which
asylum seekers from Arab or Muslim backgrounds, who would previously have been
paroled prior to September 11, have been denied parole.

Additional charges of discriminatory parole practices have been leveled with respect to
Haitian asylum seekers. In early December 2001, a boat bearing nearly 200 Haitian men,
women and children arrived off the coast of Florida. In response, the INS has instituted a
policy of denying parole to Haitian asylum seekers. A lawsuit filed in March 2002 alleges
that the policy discriminates against Haitians based on their race and nationality and
violates the U.S. Constitution’s guarantees of due process and equal protection. The INS
has admitted that this policy is designed to deter other Haitian asylum seekers from
fleeing to the U.S.*2
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With respect to the over 1100 non-citizens detained in the wave of arrests following
September 11, the press and human right organizations have documented a range of
disturbing abuses including lengthy detentions without charges, denial of access to
counsel, the conduct of secret hearings and abusive treatment.*® These detainees are
overwhelmingly non-citizen men of Arab or Muslim background who are being held or
have already been deported based on immigration violations. While the vast maority of
these individuals are not asylum seekers, a few refugees have been caught up in thiswave
of detentions.™*

Following September 11, a series of measures have been taken by the U.S. government
that have deprived non-citizens of their rights. An overview of these measuresis
contained in a September 2002 report issued by the Lawyers Committee for Human
Rights, entitled “A Year of Loss.” The report is available on the Lawyers Committee's
website at www.lchr.org. Among the measures that will most affect detained asylum
seekers are (1) the planned transfer of the immigration service, including its detention
functions, to a new Department of Homeland Security and the gutting of the immigration
appeal s process, and (2) the changes to the administrative appellate process which have
rendered that process meaningless in many cases, leading some asylum seekerslittle
choice but to remain detained for longer periods while they appeal their cases to the
federal courts of appedls.

Is there independent review of the detention decision? No.

There is no independent review of INS decisions to detain arriving asylum seekers. As
noted above, if the INS denies parole to an arriving asylum seeker, that decision cannot
be appealed to an independent or judicial authority. While immigration judges can
review INS custody and bond decisions with respect to various other categories of non-
citizens,™ immigration judges are precluded from reviewing issues relating to the
detention of “arriving” aliens, a category which includes al arriving asylum seekers.*®
The U.S. government and some federal courts have taken the position that parole denials
cannot be challenged in federal court as aresult of changes made by a 1996 immigration
law. Even prior to 1996, very few asylum seekers challenged their parole denials by filing
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habeas petitions in federal courts, because (1) it takes months or longer to receive a
decision from afederal court rendering the effort meaningless from a practical standpoint
in most cases, (2) most asylum seekers cannot afford to pay for counsel to take on federal
court litigation, and (3) federal courts would generally defer to INS decisions unless the
INS had failed to give areason for the parole denial in the particular case.

Arethere limits on the period of detention? No.

There is no limit on the length of time that an asylum seeker may be detained while her
clam is pending. In fact, human rights organizations and news reports have documented
cases of asylum seekers who have been detained for three or four years, and one recent
news report uncovered that several hundred asylum seekers have been detained for more
than oneyear.!’” In researching the U.S. immigration detention system, The Dallas
Morning News obtained statistics revealing that over 851 non-citizens in detention had
been detained for over three years, and that 361 of these detainees were asylum seekers or
other detainees who had not been convicted of any crime.*® The San Jose Mercury
News, in the course of conducting interviews for its award-winning series on asylum in
the U.S,, profiled or gathered information relating to about 56 asylum seekers who were
detained for over one year before being granted asylum.*®

In June 2001, the U.S. Supreme Court ruled that the detention of aliens who have
received final orders of removal for a period beyond what is reasonably necessary to
deport them was contrary to law. The Court, construing a particular statute, held six
months to be a presumptively reasonable period. This decision involved immigrants
already present in the United States and did not reach a decision on the case of aliens
detained on arrival at aU.S. airport or border. The overwhelming majority of asylum
seekers detained in the United States are detained upon arrival in the country. The U.S.
government has taken the position that the ruling in this case does not apply to arriving
aliens, which would include arriving asylum seekers.
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Is there periodic review of detention? No.

Thereis no periodic review of decisions to detain asylum seekers. For so-called indefinite
detainees, i.e. an immigration detainee who has received afinal order of removal
(including argected asylum seeker) but has not been deported after three months, or six
months if there has been an extension, a custody review will take place within 30 days,
and once ayear thereafter.

|s there access to gover nment-funded legal aid? No.
Thereis no provision of federal funds for legal representation of asylum seekers.

Alternativesto detention: Despite several successful pilots, nationwide alternatives to
detention have not been implemented.

The US immigration authorities contracted with the Vera Institute of Justice to conduct a
pilot program to test a supervised release program which was called the “ Appearance
Assistance Program.” The Veralnstitute’ s report, issued in August 2000, reported a 93%
appearance rate for asylum seekers who were screened and released through the Vera
program, and a 55% cost savings. Despite this successful model, no national supervised
release program has been established. In addition, the Catholic Legal Immigration
Network and the Lutheran Immigration and Refugee Services have reported high
appearance rates for asylum seekers released through projects that they have coordinated.

Vulnerable groups: Children who arrive without valid entry documents at U.S.
borders and airports are subject to detention in the U.S. Advocacy groups have criticized
the U.S.'s practices with respect to detaining children, including the procedures (which
include dental and wrist examinations) by which the U.S. determines that teenagers are
classified as adults and held in adult detention facilities and jails. About 5000 children
have been reported to be in INS custody; many are held in juvenilejails and shelters.®
Children have a so been detained in adult jails and detention facilities when the INS has
mistakenly concluded that they are adults based on dental examinations — a procedure
that has been widely criticized by medical experts and is no longer relied upon even by
the U.S. State Department.*
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