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1. The importance of the question of the legality of amnesties in international law
extends far beyond the boundaries of this individual trial and profoundly touches
upon critical legal, social and political issues that face countries such as Sierra
Leone in the process of national reconciliation and the restoration and

mai ntenance of peace.

2. In summary it is our submission to the Court that the Defendant’s Preliminary
Motion (Lome Agreement) should be dismissed. Our submissions are founded
upon a number of grounds. We support the Prosecution’s analysis of the legality
of Article 10 of the Court’s Statute but urge this Court to base its judgment on a
wider analysis of international law. It is our submission, for the reasons set out
below, that the Court should be compelled to find that those who commit crimes

against humanity and other serious breaches of international human rights and



humanitarian law must be prosecuted and any application of a pre-trial amnesty

would be unlawful.

The Applicants

. The parties to this amicus curiae application have a weath of experience in
helping and representing individuals and communities as they dea with the
legacy of a recent history of systemic violence. Although not representing any
particular individuals in these proceedings they seek to voice the critiques,
concerns and aspirations of the communities of victims upon whose behalf they

campaign.

a The Redress Trust (‘REDRESS') is an internationa nongovernmental
organisation with a mandate to seek justice and redress for victims of
torture, and to make accountable all those who perpetrate, aid or abet acts
of torture. It has accumulated a wide expertise on the rights of victims of
torture and other serious violations of human rights and humanitarian law,

and has advocated on behalf of victims from all regions of the world.

b. The Lawyers Committee for Human Rights (‘LCHR’) was established in
1978 in New York and since then has worked directly with victims of
human rights violations and partner organisations around the world. One
of the central tenets of the organisation’s mission is to move the notion of
international justice for the most serious rights atrocities from an
aspiration to a reality. It advocated the creation of the international
crimina tribunals for the former Yugoslavia and Rwanda and the
International Criminal Court, and continues to work to ensure that those
tribunals operate effectively and respect human rights and other
international legal standards. Working closely with local partners, the
organisation also works to strengthen national justice systems to ensure
that war crimes, genocide and crimes against humanity can be investigated

and prosecuted at home.



c. The International Commission of Jurists (‘ICJ) provides legal expertise at
both the international and national levels to ensure that developments in
international law adhere to human rights principles and that international
standards are implemented at the national level. The Commission was
founded in Berlin in 1952 and its membership is composed of sixty
eminent jurists who are representatives of the different legal systems of
the world. Based in Geneva, the International Secretariat is responsible for
the realisation of the aims and objectives of the Commission. In carrying
out its work, the International Secretariat benefits from a network of
autonomous national sections and affiliated organisations located in all
continents. Awards recognising the ICJ's contributions to the promotion
and protection of human rights include the first European Human Rights
Prize by the Council of Europe, the Wateler Peace Prize, the Erasmus
Prize, and the United Nations Award for Human Rights.

Our Application under Rule 74

. The Trial Chamber has directed that our application to be heard as amicus curiae
is to be dealt with by this Court. We do not know if our application for locus is
opposed but we are optimistic that all parties to this application would welcome
the fullest possible consideration of the important issues that are raised. The
ramification of aruling by an international court on the legality of amnesties will
quite patently have a wider impact than ssimply the effect upon the present parties
and it is therefore appropriate that the Court is presented with a wide range of
arguments. In such circumstances the Court should only ‘shut out’ a potential
party if there is good reason to do so, for exampleif a party isplainly irrelevant or
is seeking to appear for an ulterior motive. We respectfully ask the Court to grant
our application to be heard.



Why This Application is M ade

. No court, least of al a court established with the assistance of the international

community through the United Nations, should countenance the recognition of

amnesties to those who commit crimes against humanity, genocide, war crimes

and other serious violations. Our opposition to the Defendant’s motion is not

based upon technicalities but rather is founded upon profound legal, political and

moral objections to the concept of amnesties for crimes of this nature. 1n addition

to the legal submissions made in this application, we assert that amnesties should

be rejected not |east because:

a

The rule of law demands that justice be done;

The rule of law demands that justice is not only done but is seen to be
done. The import of this principle in countries seeking to (re)establish
civil society is manifest. The impact of amnesties is such that a man who
kills 15,000 escapes justice whilst those who kill one (or even stea a loaf
of bread) are punished — this plainly does not engender the respect for the

institutions of justice but rather can only foster cynicism and contempt;

The rights of victims to an investigation and justice cannot be denied by
politicians seeking or granting amnesties whatever their motives.
Prosecutions are an essential means of restoring the dignity of those who
have suffered and in so doing have the social impact of reducing the risk
of resort to personal revenge;

The requirement to record in precise detail events such that they cannot be
chalenged but are left indelibly on the nationa memory. A criminal
court, applying its high standard of proof, is uniquely positioned to
provide such arecord of the crimesit prosecutes. Justice Robert Jackson’'s
comment that the most important legacy of Nuremberg was the

documentation of Nazi atrocities “with such authenticity and in such detail



that there can be no responsible denial of these crimes in the future®
raises an important requirement in all attempts to account for past

atrocities;

The need for reconciliation is undermined where those most culpable are
free to walk unpunished on the same streets as their victims. The sense of
outrage and indignation that such a result would engender is obvious — as
Professor Bassiouni, Chairman of the UN Investigative Commission for
Yugoslavia has stated “if peace is not intended to be a brief interlude

between conflicts” it must be accompanied by justice.

The need for deterrence is fatally undermined by the application of
amnesties. If those most culpable escape justice then a carte blanche is
effectively handed to the next generation of killers. As Judge Cassese® has
noted of Hitler'sinfamous Armenian reference:
“The ...unforeseen — result of the impunity of the leaders and
organisers of the Armenian genocide is that it gave a nod and a
wink to Adolf Hitler and others to pursue the Holocaust some
twenty years later. There are many indications that Hitler and his
cohorts were fully aware of the Armenian genocide and that they
drew from it lessons suitable for emulating the Turkish model of
enacting a ‘final solution’. Adolf Hitler is reported to have said,
when debating whether to proceed with his genocidal policies
against the Jews, ‘Who, after all, speaks today of the annihilation

of the Armenians?’ ...Thus, the lack of international response to the

! Report to the President from Justice Robert H Jackson Oct 7 1946, International Conference on Military Trids:
London, 1945. International organization and conference series; 11 European and British Commonwealth 1, Department
of State Publication 3080 (Washington, DC: Government Printing Office, 1949).

2 M. Cherif Bassiouni, Searching for Peace and Achieving Justice: The Need for Accountability. 59 Law & Contemp.

Probs 9, 13 (1996).

3 Reflections on International Criminal Justice Modern Law Review Vol 61, No.1. See aso the 1990 report of the
UNHCHR's Working Group on Enforced or Involuntary Disappearances (UN Doc. E/C.4/1990/13 at para 344) who
noted “the single most important factor contributing to the phenomenon of disappearances may be that of impunity.
The Working Group's experience over the past ten years has confirmed the age-old adage that impunity breeds
contempt for law. Perpetrators of human rights violations, whether civilian or military, will become all the more
brazen when they are not held to account before a Court of law.”



Armenian genocide may, in fact, have influenced the development

of Naz ideology.”

6. This skeleton argument aims to provide an outline of the submissions that we
would wish to elaborate upon in oral submissions to the Court. Our argument

fallsinto 2 main parts:

A. We examine the legality of the Lome Amnesty in the context of the
Specia Court and in particular address ourselves to the arguments raised

by the parties;

B. Thelegality of amnestiesin international law in which we submit that the
complementary obligations to provide reparation to victims and to

prosecute perpetrators is at odds with any notions of impunity.

7. Before entering into these issues, it is worth noting that Sierra Leone is party to
the International Covenant on Civil and Political Rights®* and its Optional Protocol
,> and to the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.® Sierra Leone is also party to the 1949 Geneva
Conventions’ and Additiona Protocols | and 11,® and the Rome Statute of the
International Criminal Court.® Sierra Leone is also party to the African Charter

on Human and Peoples’ Rights.™

4 Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16
December 1966; entry into force 23 March 1976. Sierra Leone acceded on 23 November 1996.

5 Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16
December 1966; entry into force 23 March 1976. Sierra Leone acceded on 23 Augustus 1996.

5 Adopted and opened for signature, ratification and accession by General Assembly resolution 39/46 of 10 December
1984; entry into force 26 June 1987. Ratified by Sierra Leone on 25 May 2001.

" Sierra Leone became a party on 6 October 1965.

8 Sierra Leone acceded to Protocol | and 11 on 21 October 1986.

® The Rome Statute entered into force on 1 July 2002. Sierra Leone ratified on 15 September 2000.

10 Sigrra Leone ratified on 21 September 1991.



8. Itisaso relevant, for the purpose of this skeleton argument, to be clear about the
scope of the notion of “crimes under international law” or “crimes against

international law for which individual criminal responsibility is recognized.”**

9. The type of conduct that is criminalized under international law concerns serious
(grave or gross) violations of human rights and international humanitarian law
considered so heinous that they affect “those legal interests in whose preservation

humanity has a general interest”.*?

10. The term “crimes under international law” (delicit jus gentium) is consistent with
the statutes and jurisprudential developments of the Nuremberg Tribunal, both ad
hoc international criminal tribunals, and the Statute of the International Criminal
Court (ICC).2® As reflected in the Principles of International Law Recognized in
the Charter of the Nuremberg Tribunal and in the Judgment of the Tribunal
adopted by the International Law Commission (ILC) in 1950, the first principle
underscores that “(a)ny person who commits an act which constitutes a crime
under international law [emphasis added] is responsible and liable to

punishment.”**

11. Developments post-Nuremberg have confirmed the interconnection between
international criminal law and international human rights and humanitarian law.
Article 1 of the Convention on the Non-Applicability of Statutory Limitations to
War Crimes and Crimes Against Humanity of 26 November 1968 establishes that
“no statutory limitation shall apply to...(b) Crimes against humanity whether
committed in time of war or in time of peace...”.® The International Criminal
Tribunal for Yugoslavia (ICTY) confirmed in the Tadic decision that crimes

1 Seg, e.g., Christian Tomuschat, International Criminal Prosecution: Encyclopedia of Public International Law,
International Criminal Prosecution. The Precedent of Nuremberg Confirmed, in The Prosecution of International
Crimes (Roger S. Clark & Madeleine Sann eds., 1996); Encyclopedia of Public International Law, 332 (1985).

12 Encyclopedia of Public International Law, 332 (1985).

13 |an Borwnlie, Principles of International Law 565 (5th ed. 1998).

14 Printed in Y earbook of the International Law Commission, 1950, Vol. I1.

5Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity, G.A.
res. 2391 (XXII1), annex, 23 U.N. GAOR Supp. (No. 18) at 40, U.N. Doc. A/7218 (1968).



against humanity do not need to be connected to armed conflicts.*® This principle
has also been incorporated into the ICC Statute.*” In the same way, the Furundzija
decision of the ICTY established that the UN Convention against Torture, a
human rights convention, applies to cases involving armed conflicts.’®

A: THE LEGALITY OF THE LOME AMNESTY IN THE CONTEXT
OF THE SPECIAL COURT

12. We wish to address the following issues under this heading:

|. The question of whether Sierra Leone has breached its domestic law (the
Lome Agreement), does not affect the validity of the agreement
establishing the Special Court.

[1. In any case, it is submitted that Sierra Leone did not breach the Lome
Agreement or any domestic regulation when it signed the Specia Court
Aqgreement.

[1l. The Defendant cannot rely on the Lome Agreement to prevent the

exercise of the Specia Court’sjurisdiction.

THE QUESTION OF WHETHER SIERRA LEONE HASBREACHED ITS
DOMESTIC LAW, DOES NOT AFFECT THE VALIDITY OF THE
AGREEMENT ESTABLISHING THE SPECIAL COURT

i. The Satute of the Special Court has primacy over the Lome Agreement

18 Prosecutor v. Dusko Tadic (Jurisdiction), Case No. I T-94-1-AR72, 2 October 1995, para. 141.
7 Article 7 of the ICC Statute, which defines “crimes against humanity”, does not limit such acts to armed conflicts.
8 T-95-17/1-T (10 December 1998).



13. We respectfully agree with the arguments set out by the Prosecution Response to
the Defence Motion but wish to supplement that analysis with further

considerations.

14. It is plain that if the Court were to accede to the Motion the impact would be in
essence to undermine the entire legitimacy of the Special Court. It would not
only be striking down its own Article but would be rendering ineffective its
Article 1 mission to ‘prosecute persons who bear greatest responsibility for the

serious violations of international humanitarian law and Serra Leone law.”

15. We are in agreement with the Prosecution’s analysis of the primacy of the Special
Court Agreement over domestic law. Article 27 of the Vienna Convention on the
Law of Treaties and Article 27(1) of the Vienna Convention on the Law of
Treaties between States and International Organizations or Between International
Organizations, reflecting norms of customary international law,™ make plain that
even if the Lome Amnesty had been breached by the signature of the Agreement
establishing the Special Court, domestic law cannot take precedence over treaty
law. “A State party to a treaty may not invoke the provisions of its internal law as

justification for its failure to performthe treaty...”%

ii. The Principle Pacta Sunt Servanda

16. It is a universally recognized general principle of international law that parties to
a treaty must implement the treaty as well as the obligations arising from it in
good faith.?* A corollary of this general principle of international law is that

domestic law, whether provisions of the Constitution, laws or regulations, cannot

19 As the Prosecution correctly asserts, such provisions reflect norms of customary international law. See Prosecution
Response to the First Defense Preliminary Motion (Lome Agreement) paragraph 8. See also footnotes 22 and 23 below
and accompanying text.

2 Article 27(1) of the Vienna Convention on the Law of Treaties between States and International Organizations or
between International Organizations, A/CONF.129/15 (25 ILM 543) of 21 March 1986.

2l “Noting that the principles of free consent and of good faith and the pacta sunt servanda rule are universally
recognized”, Preamble, Vienna Convention on the Law of Tregaties; Article 26: Pacta sunt servanda, Every treaty in
forceis binding upon the parties to it and must be performed by them in good faith.



be cited as an excuse in order not to carry out international commitments or to
change the way in which to do so. As stated above, this is a genera principle of
the law of nations which is recognized in international jurisprudence® and that
has been incorporated in the Vienna Convention on the Law of Treaties?
International jurisprudence has aso repeatedly stated that, in keeping with this
principle, judgments rendered by domestic courts cannot be put forward as a

justification for not abiding by international obligations.?*

iii. Security Council Resolution 1315 specifically provided for the non-applicability of the
Lome amnesty to serious violations of international humanitarian law.

17. The provision in Article 10 of the Statute prohibiting the application of the Lome
amnesty to serious breaches of international humanitarian law makes the creation
of the Special Court consistent with Security Council Resolution 1315.

18. The Security Council—exercising its powers under Chapter VII of the UN
Charter—specifically requested the Secretary-General to negotiate an agreement
with Sierra Leone to create an independent special court consistent with
Resolution 1315. The Security Council made clear that the measures requested in
Resolution 1315 were aimed at ending “the prevailing situation of impunity”® in
Sierra Leone, and recalled that the Special Representative of the Secretary-

22 permanent Court of International Justice, Advisory Opinion of 4 February 1932 Permanent Court of International
Justice, Advisory Opinion of 4 February 1932, Traitement des nationaux polonais et autres personnes d’origine ou de
langue polonaise dans le territoire de Dantzig [ Treatment of Polish Nationals and Other Persons of Polish Origin or
Speech in the Danzig Territory], Recueil des arréts et ordonnances, Série A/B, N° 44; Permanent Court of International
Justice, Advisory Opinion of 31 July 1930, Questio des communautés Greco-bulgares [Greco-Bulgarian
‘Communities’], Recuell des arréts et ordonnances, Série A, N° 17; Permanent Court of International Justice, Advisory
Opinion of 26 April 1988, Obligation d'arbitrage [Applicability of the Obligation to Arbitrate]; Judgment of 28
November 1958, Application de la Convention de 1909 pour régler la tutelle des mineurs (Pays
Bas/Suede)[Application of the 1909 Convention for regulating the guardianship of Minors (Netherlands/Sweden];
Permanent Court of International Justice, Judgment of 6 April 1955, Nottebdm (2e. phase) (Lichtenstein/Guatemala)
and Decision by S.A. Bunch, Montijo (Colombia v. United States of America), 26 July 1875.

2 Art. 27, Vienna Convention on the Law of Treaties, 1969 is identical in substance to Art 27 (1) of the Vienna
Convention on the Law of Treaties between States and International Organizations or between International
Organizations, See footnote 20 above.

%permanent Court of International Justice, Sentence NE 7, 25 May 1923, Haute Silésie polonaise [Polish Upper
Silesia], in Recueil des arréts et ordonnances, Série A, N° 7; and Sentence NE 13, Usine de Chorzow
(Allemagne/Pologne) [Chorzow Factory, GermanyPoland], 13 September 1928, in Recueil des arréts et ordonnances,
Série A, N° 17..

% Security Council Resolution 1315 “reaffirming further that persons who commit or authorize serious violations of
international humanitarian law are individually responsible and accountable...and that the international community will
exert every effort to bring those responsible to justice...”

10



Genera appended to his signature of the Lome Agreement a statement that “the
United Nations holds the understanding that the amnesty provision of the
Agreement shall not apply to international crimes of genocide, crimes against
humanity, war crimes and other serious violations of international humanitarian
law.” Additionaly, the Special Representative recommended that the subject
matter jurisdiction of the Special Court should include crimes against humanity,

war crimes and other serious violations of international humanitarian law.2®

19. The Security Council Resolution requesting the negotiations to establish the
Specia Court specified that the Statute of the Court should be consistent with the
Resolution. Therefore to argue against the non-applicability provision in Article
10 of the Statute would be contrary to the aims of the Security Council and would
make the Statute of the Court inconsistent with Resolution 1315.

20. As established by the International Court of Justice, the Security Council is the
only organ authorized to take measures under Chapter VIl and no court has the
power to review its actions.>’ This principle was reiterated by the Tria and
Appeals Chambers of the ICTY in the Tadic case.?® The Special Court would in
effect be questioning a measure taken by the Security Council under Chapter VI
of the UN Charter if it took it upon itself to review the validity of the exception of
the applicability of the Lome Amnesty for serious international crimes that was
specifically requested in Resolution 1315.

% See resolution 1315.

2" In the Lockerbie case, the Court seems to leave the question of the possibility of judicial review open: the question
whether the Court has jurisdiction to decide on an ultra vires act of the Security Council is at issue, as Acting President
Judge Oda stated: ‘whether or not the Court has jurisdiction to deal with that question is certainly a different matter.
This is confirmed by the dissenting opinion of Judge Bedjaoui: ‘it seems that the Court was right not to alow itself to
be tempted to pronounce on the vaidity of the way the Security Council had intended to deal with the case of the
international responsibility of a State for terrorist actions, which is wider than the dispute here’ In the Namibia
Advisory Opinion, the ICJ stated: Undoubtedly, the Court does not possess powers of judicial review or appeal in
respect of decisions taken by the United Nations organs concerned.” (Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South-West Africa) Notwithstanding Security Council Resolution 276 (1970),
1971 1.C.J. Reports 16, at para. 89 (Advisory Opinion of 21 June).

2 Although differently, both chambers rejected the defense argument that the Tribunal is empowered to “judicially
review” actions by the Security Council, including its Article 39 determination of “threat to peace.” Both affirm also
that the establishment of the Tribunal was an appropriate response, taken pursuant to Article 41 of the UN Charter. See:
Jose E. Alvarez, Nuremberg Revisited: The Tadic Case. In: the European Journal of International Law, available at:
http://lwww.gjil .org/journal/\V ol 7/No2/art7.html.

11



IN ANY CASE, IT IS SUBMITTED THAT SIERRA LEONE DID NOT
BREACH THE LOME AGREEMENT OR ANY DOMESTIC
REGULATION WHEN IT SIGNED THE SPECIAL COURT
AGREEMENT

i. The amnesty granted cannot be interpreted as covering violations of international
human rights and humanitarian law that constitute crimes under international law

21. The amnesty purported to be granted by the Lome Agreement "in respect of

22.

23.

anything done by them in pursuit of their objectives as members of those
organizations'? is consistent with the international humanitarian principle that
combatants in civil wars should not be penalized simply for having taken part in
hostilities.* International humanitarian law makes a clear distinction between this
principle and the obligation to prosecute those who commit serious breaches of
the Conventions.

Accordingly, Article 6.5 of the Additional Protocol Il of 1977 allows, upon the
cessation of hostilities in non-international armed conflict, for a broad amnesty to
be granted to "persons who have participated in the armed conflict, or those
deprived of their liberty for reasons related to the armed conflict, whether they are
interned or detained".*" As asserted by the International Committee of the Red
Cross (ICRC), this provision essentially seeks to encourage the release of
individuals who might be, or are subject to criminal or other proceedings as a

matter of domestic law for the fact of having taken part in hostilities.*

Under international law, crimes against humanity and other serious violations of
human rights and humanitarian law that constitute crimes under international law
are not “political offenses” for the purposes of prosecution or extradition. The

amnesty provision contained in Article 6(5) of the 1977 Protocol 11 cannot, as

2 Art 1X, Lome Accord.

%0 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts, 8 June 1977, art. 6(5), reprinted in 16 |.L.M. 1442,

8L Additional Protocol 11, Article 6, para. 5.

32 The ICRC, in the Committee's interpretive capacity, expressed this view in several correspondences: Letter of the
ICRC Lega Division to the ICTY Prosecutor of 24 November 1995 and to the Department of Law at the University of
Californiaof 15 April 1997 (referring to CDDH, Official Records, 1977, Vol. IX, p. 319) (on file with the applicants) .

12



explained by the ICRC, be read as support to amnesties for war crimes or other
offences committed in internal armed conflicts that constitute crimes under
international law.*® Asit is clear in the travaux préparatoires, the intention of the
drafters was to avoid political prosecutions after non-international armed
conflicts.® Therefore crimes under international law cannot be considered to be
committed as part of valid or legitimate “ objective’ for the purpose of granting an
amnesty that will shield the prosecution or extradition of the alleged
perpetrators.®

24. The Genocide Convention,®

the Apartheid Convention®’ and the Torture
Convention®® clearly call for the prosecution of these crimes and explicitly

establish that such acts cannot be considered political offenses.

25. In the same way, the ICTY and ICTR Statutes provide that states are to surrender
an accused person to the jurisdiction of the respective tribunals regardless of ‘any
legal impediment to the surrender or transfer of the accused to the Tribunal which
may exist under the national law or extradition treaties of the state concerned.’*

To this end, in Prosecutor v Furundzija® a Trial Chamber of the ICTY held that

amnesties for torture were null and void and cannot be afforded international

recognition. It further established that, ‘..., and [torture] must not be excluded

from extradition under any political offence exemption.”*

33 Letter of the ICRC Legal Division to the ICTY Prosecutor of November 24, 1995 and to the Department of Law at
the University of Californiaof April 15, 1997 (referring to CDDH, Official Records, 1977, Val. 1X, p. 319).

*For example, the Soviet representative contended that persons guilty of crimes against humanity and genocide should
not receive protection, but rather ‘rules should be laid down for their punishment.” Also, a group of Socialist bloc states
introduced a new paragraph to read: ‘None of the provisions of this Protocol may be used to prevent the prosecution
and punishment of persons accused of war crimes or crimes against humanity’. Cited in N. Roht-Arriaza (supra note
52), p. 59 fn 7 and 8. These proposals were caught up in other debates and eventually died. Some delegates contention
was that ‘provisions of that nature were included in the legislation of all States (Pakistan) or were ‘within the
competence of Head of State’ Nigeria. Cited in N. Roht-Arriaza (supranote 52), p. 59 fn 9

% See section B paragraphs 98-100

36 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948, 78 U.N.T.S. 277, art. 7.
3" International Convention on the Suppression and Punishment of the Crime of Apartheid, 30 November 1973, G.A.
Res. 28/3068, 28 UN GAOR Supp. (No. 30) at 75, U.N. Doc. A/RES/3068 (1973), 1015 U.N.T.S. 243, 13 1.L.M. 50
(1974), art. 11.

%8 Articles 7 and 8(4) of the Convention against Torture.

%9 Rule 58 of the ICTY Rules of Procedure and Evidence, adopted 11 February 1994, as amended; Rule 58 of the ICTR
Rules of Procedure and Evidence, adopted on 29 June 1995, as amended.

40| T-95-17/1-T (10 December 1998).

4 |bid, par. 157.

13



26. The Statute of the International Criminal Court (ICC), dealing only with the most
heinous crimes, does not provide for the political offense exception either.*?

27. The UN Model Treaty on Extradition establishes that states may wish to exempt
from the political offence exception any offences where an aut dedere aut
judicare obligation has been assumed under an international convention, or where
the parties have agreed the offence is not politica for the purposes of

extradition.*

28. Aswas established in re Doherty: “No act [should] be regarded as political where
the nature of the act is such as to be violative of international law, and
inconsistent with international standards of civilized conduct. Surely an act which
would be properly punishable even in the context of a declared war or in the heat
of open military conflict cannot and should not receive recognition under the
political exception...”.*

29. The UN Secretary-General affirmed that domestic amnesties for crimes under
international law are not legally binding at the international level precisely by
instructing his Special Representative to sign the Sierra Leone peace agreement
"with the explicit provision that the United Nations holds the understanding that
the amnesty and pardon in Article IX of the agreement shall not apply to
international crimes of genocide, crimes against humanity, war crimes and other

serious violations of international humanitarian law".*® This understanding was

42 Although the Statute provides for complementary jurisdiction and thus gives national courts priority over the
jurisdiction of the Court, Article 17 contains an exception where the Court can exercise its jurisdiction if the state
having jurisdiction is not willing or is not able to prosecute. See ICC Statute art 17.

43 Article 3 (a) and accompanying footnote: Some countries may wish to add the following text: ‘ Reference to an
offence of a political nature shall not include any offence in respect of which the Parties have assumed an obligation,
pursuant to any multilateral convention, to take prosecutorial action where they do not extradite, or any other offence
that the Parties have agreed is not an offence of a political character for the purpose of extradition.’

4 Re Doherty, 599 F. Supp. 270, 274 (S.D.N.Y. 1984). Ahmad v. Wigen, 726 F. Supp. 389, 407 (E.D.N.Y. 1989)
(E.D.N.Y.is United States District Court for the Eastern District of New York). On 7 May 1996 the extradition
magistrate denied Dr. Abu Marzook’s petition and ruled that he was extraditable because there was probable cause to
find he committed “crimes against humanity” and therefore he could not invoke the political offense exception.

% Seventh Report of the Secretary-General on the United Nations Mission in Sierra Leone, U.N. Doc. $/1999/836, 30
July 1999, para. 7.

14



further reaffirmed in the Security Council's resolution requesting the Secretary-
General to draw up a Statute for the Special Court*® and with an exception to the

amnesty.*’

ii. The Lome Amnesty, as a domestic amnesty, cannot cover crimes under international
law

30. The amnesty that was purportedly granted cannot cover crimes under international
law that give rise to universal jurisdiction. As was established by the International
Court of Justice in the Yerodia case,*® international tribunals have jurisdiction
over crimes under international law and there are no procedural bars, such as
sovereign immunity, that can prevent such international prosecutions. Although
the applicability of sovereign immunity for prosecution in “foreign” or “third-
country” domestic courts is still uncertain,*® the Pinochet decision of the Spanish
Audiencia Nacional, the Ely Ould Dah decision in France and the Cavallo
decision of the Supreme Court of Mexico have all confirmed that domestic
amnesties covering crimes under international law cannot prevent the

investigation and prosecution of these crimes in other states.>

31. In this sense, the Presidential prerogative of mercy contained in the Constitution

of Sierra Leone is limited to granting pardon for offences committed against the

“6 U.N. Doc. SRES/1315 (2000), preambular para. 5.

4 Statute, Article 10, reads: "An amnesty granted to any person falling within the jurisdiction of the Special Court in
respect of the crimesreferred to in Articles 2 to 4 of the present Statute shall not be a bar to prosecution".

48 Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v Belgium) Judgment, Preliminary Objections and
Merits, 14 February 2002, para 53.

49 The ICJ Yerodia decision established that acting heads of state and foreign ministries still benefit from serving

immunity in third-county courts, however the judgment was not unanimous and there are till unresolved questions

regarding this principle. The Court has left the category open as to which other officials will be afforded such

immunity. |dem.

%0 National Court of Spain, Auto dela Saladelo Pena dela Audiencia Nacional confirmando lajurisdiccién de Espafia

para conocer de los crimenes de genocidio y terrorismo cometidos durante la dictadura chilena, Madrid, 5 de

noviembre de 1998, available at: http://www.universaljurisdiction.info/index/95083; Case of Ely Ould Dah Cour de

Cassation, Chambre Criminell, Crim. 23 oct. 2002: Bull. crim n° 195 23 Oct 2002, available at:

http://www.universaljurisdiction.info/index/110287, Case of Ricardo Miguel Cavallo, Suprema Corte de Justicia de la

Nacién,12 Jun 2003. Available at http://www.universaljurisdiction.info/index/Cases/Cases/Spain_-
Cavadlo_case /Case Doc Summaries/117738,0.
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32.

33.

34.

laws of Sierra Leone, not to crimes that are subject to any other jurisdiction.>
Accordingly, Article 10 of the Statute provides that the amnesty will not apply to
the crimes referred in Articles 2-4 (international crimes), but leaves out the rest of
the articles that are crimes under Sierra Leone law. This is consistent with Sierra
Leone's conventional and customary obligations to @) prosecute or extradite
individuals accused of serious international crimes and to b) afford full reparation

to the victims.>

THE DEFENDANT CANNOT RELY ON THE LOME AGREEMENT TO
PREVENT THE EXERCISE OF THE SPECIAL COURT'S
JURISDICTION

The doctrine of estoppel

A discrete issue that may arise is the consideration of the extent to which any
Defendant can rely upon a treaty if he subsequently breaks a fundamental term.
This issue would only arise if, contrary to al our submissions both above and
below, the Court were to find the amnesty applicable in principle.

On any analysis a central component of the agreement between the parties at
Lome was the RUF s entry into a peaceful transition and it is in this context that
the amnesty provision must be analysed.

The subsequent restart of hostilities and accompanying crimes by the RUF was an
act wholly outside of the terms of the Agreement. Applying not only the common
law doctrines of ‘estoppel’ and ‘waiver’ but also common sense it becomes very
difficult to envisage how a member of the RUF can seek to rely upon the
protection clause of Lome. This is a legal concept entrenched not only in the
common law of commonwealth countries [See Chitty on Contracts 25-01 et seq]
but also a firm principle of international treaty law — see Article 60 of the Statute

51 The Constitution vests the prerogative of mercy in the President, who accordingly has the power "to grant any person
convicted of any offence against the laws of Sierra Leone a pardon, either free or subject to lawful conditions." Sierra
Leone Const., 63 (1) (8), available at http://www.si erraleone.org/constitution.html.

52 See Pleading I11.
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of the International Court of Justice and as expounded in the ‘South-West

African’ case®® and various academic analyses.>

35. As stated above this is however a discrete subsidiary point and we do not urge the
Court to adopt this as a sole reason for dismissing the application. We also note
that the Court itself will be best placed to assess the particular role played by the
Defendant in the atrocities pre or post Lome.

ii. Abuse of process

36. It is respectfully submitted that abuse of process arguments of the sort argued on

behalf of the Defendant are without merit because:

a. It could never have been envisaged that the Lome amnesty would have
amounted to an amnesty from prosecution by an international court — indeed
a the time the Lome Agreement was signed the international community
made this plain through the attachment to the Agreement of a disclaimer by
the U.N. Secretary General. This disclaimer is consistent with the increased
will and commitment of the international community to prosecute such

s Legal Consequences for states of the continued presence of South Africa in Namibia (South West Africa)
NotW|thstand| ng Council Resolution 276 (1970) ICJ Reports (1971) 16 paras 88-94.

Brownlie | (1998) Principles of Public International Law 5th Ed. Oxford: Clarendon Press. p. 622-623;
Jennings R & Watts A (1992) Oppenheim’s International Law 9th Ed. Vol 1 Parts 2 - Avon: Longman. p. 1300 — 1304;
Shaw M () International law 4th Ed.: Cambridge University p. 667-669 and Gardiner (2003) International Law,
Pearson Longman / London.

"Article 60 reflects the principle that where a state party to atreaty isin breach of it, other parties are no longer obliged
to honour their commitments to the defaulter. This is linked to the established principle in general international law

that astate is entitled to take proportionate measures in response to a breach. In the case of treaties involving reciprocal
obligations, proportionate measures are readily identifiable. Thus if the breach is of a bilatera treaty, the principle
involves simple termination, or suspension in whole or in part." p 96.

"There is an underlying legal principle, shorn of its fancy Latin encapsulation [Inadimpleti non est adimplendum: see
Rosenne 'Breach of Treaty' (Cambridge: Grotius, 1985)], that a state which isin breach of its obligationsis not entitled
to expect another to conform to its legal obligations in the same (or equivalent) matter. This applies as a genera
proposition of international law, though subject to the requirement that any actual measures in response to a breach
must be proportionate. This principle has particularly significant application in the field of treaties. Hence in the case
of the violation of a treaty containing any practical exchange of rights, particularly those having commercia value, a
state which breaches its obligations will almost certainly find itself deprived of the reciprocal advantages which it
acquired when entering into the treaty. Legion are the examples which could be given."
p. 451
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crimes, including in international mechanisms, as demonstrated by the
establishment by the Security Council of the ICTY and ICTR.

R v Townsend [1997] 2 Cr App R 540 and AG of Trinidad & Tobago v Phillip
[1995] 1 AC 34 are irrelevant because they did not concern crimes under

international law;

If the Defendant’s line of argument is supported it would lead to the
unavoidable conclusion that an amnesty would always be effective because a
defendant could rely upon its actual existence as a bar to prosecution on the
ground not of legality but abuse of process — this would apply whether or not
the amnesty was lawful in domestic or international law. This ‘vicious circle
can only be broken by a clear and unequivocal pronouncement that reliance
upon an amnesty is not a substantive defence but at most could amount to a

factor that mitigates sentence.

37. It is generally recognized that even if at the time it was committed, an act was not

38.

considered to be a crime under national legislation, the perpetrator can be brought
to justice and convicted if that act, at the time it was committed, was deemed to be
a crime under either treaty-based or international customary law.> In the case at
bar, the acts in question constituted crimes under both domestic and international
law at the time they are aleged to have been committed, and therefore a later

national amnesty can have no effect on the duty to prosecute the Defendant.

In a response to Chile, the Inter-American Commission on Human Rights
observed that: “the principle of non-retroactivity application of the law, under
which no one can be convicted retroactively for actions or omissions that were not
considered criminal under applicable law at the time they were committed, cannot

%5 For example, see the Allied Control Council Law No 10: Punishment of Persons Guilty of War Crimes, Crimes
against Peace and against Humanity, enacted 20 December 1945, 3 Official Gazette Control Council for Germany
(1946), 50-5, cited in M Cherif Bassiouni (ed), International Criminal Law (1 st ed, 1987) vol 3, 129. Art 11(5)
provided that national amnesties for crimes against peace, war crimes, and crimes against humanity could not bar
prosecutions by the military tribunals established by the Allies.
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be invoked with respect to those granted amnesty because at the time the acts in
guestion were committed they were classified and punishable under Chilean law
in force.”*® In the same way, the Argentinean amnesties law have been annulled
by the domestic judiciary because they violated international law,> and so
prosecution raised no due process or principles of legality bars since the

defendants could not legitimately expect that their actions were protected.>®

% nter-American Commission on Human Rights, Report No. 133/99, Case 11, 725.

5" These and other judicial developments are summarised in Amnesty International, Argentina: The Full Stop and Due
Obedience Laws and International Law, Al Index: AMR 13/004/2003

%8I n the Concluding Observations of the Human Rights Committee: Argentina, 3 November 2000, the Committee said:
‘Gross violations of civil and political rights during military rule should be prosecutable for as long as necessary, with
the applicability as far back in time as necessary to bring their perpetrators to justice.
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B: THELEGALITY OF AMNESTIESIN INTERNATIONAL LAW

39.

40.

41.

42.

In so far as the Lome Amnesty can be read to provide an amnesty for crimes
under international law then it is unlawful.

It is our submission that states have the obligation to:

Guarantee fundamental human rights; taken with

I The obligation to prosecute persons accused of crimes under international

law; and

[1I:  Theobligation to provide reparation to victims

and therefore a general amnesty like that contained in the Lome Agreement is
contrary to international law.

In this section we explore the extent of these obligations and seek to demonstrate
that the application of amnesties would be wholly inconsistent with the letter and
spirit of international law.

The international obligation to guarantee fundamental human
rights.
States have two broad obligations under international law: firstly, the duty to
refrain from violating human rights and, secondly, the duty to guarantee respect
for such rights. The first is made up of a set of obligations that are directly related
to the duty of the state to refrain—whether by acts or omissions—from violating
fundamental rights and norms. This also implies that states shall take all necessary

measures to guarantee the enjoyment of such rights. Similar obligations are also
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extended to non-state actors during armed conflicts through the norms of

internationa humanitarian law.

43. The second refers to the obligations of states to prevent violations, investigate
them, bring to justice and punish perpetrators and provide reparation for the
damage they caused.

44. The basis for this second duty to guarantee respect for such rights is to be found
both in international customary law and international treaty-based law. Indeed the
bedrock of al international human rights and humanitarian law instruments since
the close of the 2™ World War has been the obligation to guarantee basic rights.

Among others, the duty to ensure is expressly provided for in several tredties:

a. Common Article 1 of the 1949 Geneva Conventions provides. “The High
Contracting Parties undertake to respect and to ensure respect for the present

Convention in al circumstances’

b. Article 2.1 of the International Covenant on Civil and Political Rights provides:
“Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in

the present Covenant ...”

c. The U.N. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment: Article 2.1 provides: “Each State Party shall take effective
legidlative, administrative, judicial or other measures to prevent acts of torture in any

territory under itsjurisdiction.”

d. Similar provisions are contained in regional human rights treaties such as the
African [Banjul] Charter on Human and Peoples Rights, the Inter-American
Convention on Human Rights and the European Convention on Human Rights, and in

various declaratory texts.
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46. The nature and consequences of this overriding obligation to guarantee
rights will vary according to the nature of the different rights. In the context of
amnesties, the most important aspects of the obligation are the right to reparation for
victims and the obligations to investigate breaches of fundamental rights and to

prosecute those suspected of breaching them.

II. The Obligation to prosecute or extradite persons accused of serious

crimesunder international law

45. 1t is self—evident that if an obligation exists to prosecute (or extradite) a person
suspected of having committed serious crimes under international law, then the

application of an amnesty would be an unlawful interference with that duty.

(1) International treaties gpecifically containing the
obligation aut dedere aut judicare for crimes under

international law

46. The principle aut dedere aut judicare (the obligation to either extradite or
prosecute) is contained in several multilateral treaties, listed below, that are aimed
at securing international cooperation in the suppression of certain kinds of
criminal conduct.®® This principle iswell known in international 1aw.% It requires
a state which has custody of someone who has committed a crime of international
concern either to extradite the offender to another state which is prepared to try

him or else to take steps to have him prosecuted before its own courts.®*

% 1 Oppenheim'’s International Law 953, 971 (9" ed. R. Jennings & A. Watts eds. 1992).

% vattel, in Le Droit des Gens, bk.Il, ch 6, sec. 76-77 (1758) recognized a duty to extradite those accused of serious
crimes; cited in N. Roht-Arriaza, Impuniy and Human Rights in International Law (Oxford, Oxford University Press,
1995), p. 41 footnote. See also H. Grotius, De Jure Belli et Pacis (The Rights of War and Peace), bk.Il, ch. XXI, sec.
1V, p.347 (W. Whewell trans. and ed., 1853). Section Il. ii describes the customary status of this obligation in
international law.

1 M Cherif Bassiouni, Aut dedere aut judicare. (Martinus Nijhoff Publishers, Dordrecht, 1995), p. 3.
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471.

48.

49,

50.

Of direct relevance to the Court is the principle enshrined in Article 7 of the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment which requires a contracting state to ‘if it does not extradite him,
submit the case to its competent authorities for the purpose of prosecution.’
Further, it has been expressly recognised, particularly in respect of international
courts, that the defence of official capacity shall not be available.®?

The Geneva Conventions obligate state parties “to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and
shall bring such persons, regardless of their nationality, before its own
courts...[or] hand such persons over for trial to another High Contracting Party”.
For these purposes, the Conventions require state parties “to enact any legislation
necessary to provide effective penal sanctions for persons committing, or ordering
to be committed, any grave breaches’ of the Conventions. The obligations set out
in these Conventions are mandatory and are not subject to any form of
derogation.®

Protocol | to the Geneva Conventions specifies that “[in order to] avoid any doubt
concerning the prosecution and trial of persons accused of war crimes or crimes
against humanity” these persons should be submitted for the purpose of
prosecution and trial in accordance with the applicable rules of international law”,

and subject to fair trial guarantees.*

For the reasons set out in detail below it is our submission that the obligations to

prosecute (or extradite) in respect of ‘grave breaches in international armed

62 See, for example, Art. 27 of the Treaty of Versailles; the Charter of the Nuremberg Tribunal; Article 7 of the ICTY
Statute; Article 6 of the ICTR Statute; Article V1 of the Genocide Convention; Article27 of the |CC Statute.

8 Article 146 of the Convention relative to the Protection of Civilian Persons in Time of War, Geneva, 12 Aug. 1949,
UNTS, Vol. 75, p. 287. See aso Art. 49 Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, Geneva, 12 Aug. 1949, UNTS, Voal. 75, p. 31; Art. 50 Convention for the Amelioration of
the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, Geneva, 12 Aug. 1949, UNTS,
Vol. 75, p. 85; Art. 129 Convention relative to the Treatment of Prisoners of War, Geneva, 12 Aug. 1949, UNTS, Vol.
75, p. 135.

8 Art. 75 (7) and 75 (3) and (4) Protocol Additional (1) to the Geneva Conventions of 12 Aug. 1949, and relating to the
Protection of Victims of International Armed Conflicts, Geneva, 8 June 1977, UNGAOR, doc. A/32/144, 15 Aug. 1977.
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conflicts is also applicable to serious violations of international humanitarian law
committed in internal armed conflict. These obligations arise for serious breaches
of Article 3 and Protocol 11, since they constitute crimes under international law.
These obligations are therefore of direct relevance to the application of the
Court’ s Statute.

51. The Statute of the International Criminal Court (ICC), which is based on the
principle of complementary between national systems and the ICC, is designed to
ensure that states will respect their aut dedere aut judicare obligations in respect
of the crimes contained in the Statute in order that the crimes within the ICC’s
jurisdiction will not go unpunished. Article 17 provides that a case that “has been
investigated by a State which has jurisdiction over it and the State has decided not
to persecute the person concerned” would be inadmissible “unless the decision
resulted from the unwillingness or inability of the Sate to genuinely prosecute.”
Further, the preamble of the Statute affirms ‘that the most serious crimes of
concern to the international community as a whole must not go unpunished and
that their effective prosecution must be ensured by taking measures at the national
level and by enhancing international cooperation,” and recalls ‘that it is the duty
of every State to exercise its criminal jurisdiction over those responsible for

international crimes.’

52. Sierra Leone, as a party to the above treaties, is well acquainted with the
obligation to extradite or prosecute persons accused of serious crimes under
international law. Furthermore, Sierra Leone has recognized and accepted this
obligation in several additional treaties such as the Hague Convention for the
Suppression of Unlawful Seizure of Aircraft®™ and the Montréal Convention for

the Suppression of Unlawful Acts against the Safety of Civil Aviation.®

% Adopted 16 December 1970, 860 UNTS 105, (1971) 10 ILM 134, ratified by Sierra Leone on 13 November 1974
% Adopted 23 September 1971, (1971) 10 ILM 115, ratified by Sierra Leone on 20 September 1979.
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53. The Genocide Convention establishes the obligation to prevent and punish acts of
genocide (emphasis added). Article 1V states. “Persons committing genocide or
any of the acts enumerated in Article 111 shall be punished...”. Article V calls on
the state to “provide effective penalties’ for those found guilty of genocide. The
principles underlying the Convention are recognised as binding on states even

without any conventional obligation.®’

54. The Convention on the Suppression and Punishment of the Crime of Apartheid®
specifically requires states to adopt measures to prosecute, bring to trial and

punish those persons accused and found guilty of the crime of apartheid.

55. The Inter-American Convention on the Forced Disappearance of Persons also

requires states to extradite or prosecute offenders.*

56. A series of treaties on slavery and slave-like practices, including forced labour,
also require extradition or prosecution of those implicated.”

(i) The obligation aut dedere aut judicare for crimes under international law as a

customary rule

57. Treaties may serve as law-making material or sources of customary international

law.™ As explained by Professor Theodor Meron, “the repetition of certain norms

57 “The principles underlying the Convention are recognised by civilised nations as binding on States even without any
conventional obligation”. ICJ: Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide (1950-1951). In 1970, the ICJ reconfirmed this pimple in the Barcelona Traction Case, see footnote 67
Advisory Opinion of 28 May 1951

% |nternational Convention on the Suppression and Punishment of the Crime of Apartheid, Adopted and opened for
signature, ratification by General Assembly resolution 3068 (XXV1I1) of 30 November 1973 entry into force 18 July
1976, ArticleIV(b) and V.

% Inter-American Convention on Forced Disappearance of Persons, 33 |.L.M. 1429 (1994), entered into force March
28, 1996, Article 1V.

™ Cherif Bassiouni provides an exhaustive list of conventions prohibiting slavery and the slave trade; see Cherif
Bassiouni, Crimes Against Humanity in International Criminal Law (Dordrecht, Netherlands: M. Nijihoff, 1992), pp.
767-83.

™ North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands)
(1967-1969), Merits - Judgment of 20 February 1969; Delimitation of the Maritime Boundary in the Gulf of Maine
Area (Canada/United States of America) (1981-1984), Judgment of 12 October 1984; Continental Shelf (Libyan Arab
Jamahiriya/Malta) (1982-1985), Judgment of 3 June 1985; Nottebohm (second phase) Liechtenstein v. Guatemal a)
(1951-1955).
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in many human rights instruments is itself an important articulation of state
practice” and may serve as “preferred indicator” of customary status.”® It is clear
that the adoption in an increasing number of multilateral treaties of the aut dedere
aut judicare principle reflects the customary status of this rule with respect to
serious crimes under international law, with the consequence that the rule is

applicable even apart from specific treaties in which it is embodied.”

58. Judge Weeramantry, in the Lockerbie Case,”* affirmed that the principle aut

dedere aut judicare has become arule of customary international law:

‘The principle aut dedere aut judicare is an important facet of a
State's sovereignty over its nationals and the well-established
nature of this principle in customary international law is evident
from the following description: "The widespread use of the
formula ‘'prosecute or extradite either specifically stated,
explicitly stated in a duty to extradite, or implicit in the duty to
prosecute or criminalize, and the number of signatories to these
numerous conventions, attests to the existing general jus cogens
principle." (M. Cherif Bassiouni, International Extradition:
United States Law and Practice, 1987, p. 22.) As with its failure
to consider the Montreal Convention, so aso resolution 731 fails

to consider this well-established principle of international law.’

2 Meron, Human Rights and Humanitarian Norms as Customary International Law (Oxford, UK: Clarendon Press,
1989) pp. 92-93. Cited in N. Roht Arriaza (supra note 52), p. 41 footnote 13

3 See for example: Article 8 of the Hague Convention for the Suppression of Unlawful Seizure of Aircraft, adopted 16
December 1970, 860 UNTS 105, (1971) 10 ILM 134; Article 8 of the Montréal Convention for the Suppression of
Unlawful Acts against the Safety of Civil Aviation, adopted 23 September 1971, (1971) 10 ILM 1151; Article 10 of
the International Convention Against the Taking of Hostages, adopted 17 December 1979, 1316 UNTS 205, (1979) 18
ILM 1456; Article 8 of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, adopted 10 December 1984, 1465 UNTS 85, (1984) 23 ILM 1027 and (1985) 24 ILM 535. Article 9 of the
1979 Convention on the Physical Protection of Nuclear Material; Articles 3(5) and 6 of the 1988 Convention for the
Suppression of unlawful acts against Safety of Maritime Navigation; Article 7 of the 1997 International Convention for
the Suppression of Terrorist Bombing; and Article 10 of the 1999 International Convention for the Suppression of
Terrorist Financing.

" Dissenting opinion in the ICJ case “ Questions of Interpretation and Application of the 1971 Montreal Convention
arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriyav. United Kingdom)” (1992-2003). Although
this was contained in Judge Weeramantry' s Dissenting Opinion, there was no dissention between the judges on this
point.
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59. Failing to prosecute or extradite the offenders who have committed serious large-
scale violations of human rights vitiates the authority of the primary prohibition
and is itself a violation of international law.” Accordingly, the surrender of an
alleged perpetrator of crimes under international law— such as war crimes,
crimes against humanity and crimes against peace—can be demanded as of right

even in the absence of atreaty.”

60. Because it is an integral part of the duty to protect and ensure fundamental rights,
the “Prosecute or extradite” obligation constitutes an obligation erga omnes,
which means that the obligation of a state is towards the international community
as a whole.”” Whatever the domestic political reasons making it desirable to

forego prosecution, states cannot override thisinternational obligation.”

(i) The obligation aut dedere aut judicare and internal armed conflicts

61. Serious violations to common Article 3 and Protocol Il constitute crimes under

international law and therefore carry the obligation to prosecute or extradite.

™ Cf. Restatement (third) of the Foreign Relations Law of the United States par. 702 (1987): ‘A state violates
international law if, as a matter of state policy, it practices, encourages, or condones (a) genocide (b) davery or slave
trade, (c) murder or causing the disappearance of individuals, (d) torture and other cruel, inhuman, or degrading
treatment or punishment...or (g) a consistent pattern of gross violations of internationally recognized human rights.” A
comment to this section (comment b) adds: ‘A government may be presumed to have encouraged or condoned acts
prohibited by this section if such acts, especially by its officias, have been repeated and notorious and no steps have
been taken to prevent or to punish the perpetrators. 2 id, at 162.

6 1. Brownlie, Principles of Public International Law. (Clarendon Press, Oxford, 1998), p. 318 M. Cherif Bassiouni,
Crimes Against Humanity in International Criminal Law 499-508 (1992); M. Cherif Bassiouni, International
Extradition: United States Law and Practise 22-24 (2™ ed. 1987); M. Cherif Boussiouni, Characteristics of International
Criminal Law Conventions, in 1 Internatonal Criminal Law: Crimes (M. C. Bassiouni ed 1986), at 1, 7-8. M. Cherif
Cassiouni, The Pena Characteristics of Conventional International Criminal Law, 15 Case A. Res. J. Int'l. 27, 34-36
(1983).

7« _.Such obligations derive, for example, in contemporary international law, from the principles and rules concerning
the basic rights of the human person, including the protection from slavery and racia discrimination. Some of the
corresponding rights of protection have entered into the body of general international law; others are conferred by
international instruments of a universal or quasi-universal character”. Case concerning the Barcelona Traction Light
and Power Company, Ltd. (Second Phase, Belgium v. Spain), |CJ Reports 1970, p.32.

® See e.g. African Commission: Communications 54/91, 61/91, 96/93, 98/93, 164/97-196/97, 210/98 Various
communications v. Mauritania, para 83.
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62. The crimes committed in Sierra Leone were so heinous and the impunity so
prevalent that the UN Security Council defined the conflict as “a threat to
international peace and security” and stated that it was in the interest of the
international community to punish those most responsible.”

63. As has been widely confirmed by state practice, opinio juris, jurisprudence and
the action undertaken by the Security Council, internal atrocities breach jus
cogens norms giving rise to universal jurisdiction and to the obligation of all
states to punish the perpetrators.

64. In the Nicaragua case, the International Court of Justice considered that common
Article 3 was declaratory of customary international law, and that it constituted ‘a
minimum yardstick’ for both internal and international armed conflicts. The Tadic
decision on jurisdiction of the ICTY Appeals Chamber confirmed this finding and
asserted in unequivocal terms that individual criminal responsibility exists for
violations of the laws applicable to internal armed conflicts. As recognized by the
Appeals Chamber, the Security Council clearly established that the expression
‘laws and customs of war’ used in Article 3 of the Statute covered al obligations
under humanitarian law; in particular, common Article 3 of the 1949 Geneva
Conventions and the two Additional Protocols. This decision was later reflected in
the resolution of the Security Council to include violations of common Article 3
and Additional Protocol Il in the Statute of the ICTR.

65. Similarly, the ICC Statute explicitly provides for individua criminal
responsibility for "serious" violations of common Article 3% and for twelve other
"serious violations of the laws and customs" applicable in non-international armed
conflict,* including intentional attacks against civilians, crimes of sexua and
gender violence, and forced displacement.®

™ Security Council Resolution 1350.

8 |cC Statute, Article 8 (2) (c).

8 |CC Statute, Article 8 (2) (e).

82 |CC Statute, Article 8 (2) (e) (i), (vi) and (viii).
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606.

67.

68.

In this sense, serious violations of common Article 3 and Protocol 11 constitute
crimes under international law and therefore, the duty to prosecute and punish the
perpetrators, arises under customary internationa law. As jurisprudence and
common sense demonstrate, war crimes charges based on grave breaches of the
Geneva Conventions (which carry the duty to prosecute or extradite) have a
corollary in war crimes charges based on common Article 3 of the Geneva
Conventions. Thus, for example, severa ICTY Tria Chambers have ruled that
there is no qualitative difference between the terms "wilful killing" as a grave
breach and "murder” as used in common Article 3. Similarly, the grave breach of
"inhuman treatment” corresponds to "cruel treatment" within the meaning of
common Article 3. This lack of distinction between these concepts is manifest not

only upon a‘black letter law’ analysis but also from the perspective of the victim.

In this respect, the Trial Chamber of the ICTY has on two occasions referred to
the current stage of development in customary international law where the ‘grave
breaches system’ operates regardless of whether the armed conflict is
international or internal 2% which means that serious breaches to common Article 3

and Protocol 11 also give rise to the duty to prosecute or extradite.

Experience continues to dictate that cruelty and barbarism are committed more
regularly in internal conflictsin aworld in which the notion of nation-stateis afar
more fluid concept that the drafters of the Geneva Conventions could ever have
anticipated. Furthermore, the increasing judicia trend which recognises that
human rights are rights that are enshrined in individuals (as opposed to states)

should also be noted — it is a trite observation that distinctions between the nature

8 |n its judgment of 16 November 1998, the Celebici trial chamber opined that there was a possibility that customary
law had already reached the stage of development referred to by the Appeals Chamber in the Tadic Case: The
Prosecutor v. Deldic et a., Case No. IT-96-21-T (hereinafter: Celebici Judgment), 76, para. 202; Furthermore, in a
decision of 2 March 1999 in the Kordic and Cerkez case, the Trial Chamber took note of the dicta of the Appeals
Chamber and the Celebici Trial Chamber on this question: Prosecutor v. Kordic and Cerkez, Decision on the Joint
Defence Motion to Dismiss the Amended Indictment for Lack of Jurisdiction Based on the Limited Jurisdictional
Reach of Articles 2 and 3, Case No. 1T-95-14/2-PT, T. Ch. lll, 2 Mar. 1999, 11, para. 15
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it is a trite observation that distinctions between the nature of the conflict mean

nothing to those faced with the barrel of agun.®*

(iv) The obligation to prosecute, bring justice and punish under general international law

69.

70.

71.

Support for a duty to prosecute and punish perpetrators of serious crimes under
international law, and in particular crimes against humanity, under international
customary law can be found in numerous UN General Assembly Resolutions,
resolutions of the UN High Commission for Human Rights and statements of

members of the Security Council. %

The Security Council has emphasized ‘the responsibility of all States to put an
end to impunity and to prosecute those responsible for genocide, crimes against
humanity, and war crimes including those relating to sexua violence against

women and girls.’®

The obligation to bring to justice and punish violators of protected non-derogable
rights is strongly embedded in international human rights law. Asthe ICTY Trial
Chambers noted in the Celibici and Furundzija cases, torture is prohibited by an
absolute and non-derogable general rule of international law, which applies aso
to internal and international armed conflicts. According to the Tribunal, this norm
is not only considered to be anorm of customary law but constitutes a norm of jus
cogens. Confirming the interdependence between the protection of fundamental
human rights and international humanitarian law, their decisions indicate that the

Prosecution is justified in relying on the wider definition of torture contained in

84 See for example the Draft Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
International Human Rights and Humanitarian Law. This instrument is victim oriented and makes no distinction
between violations committed during armed conflict or peacetime. See footnote 98.

% Human Rights Commission Res. 1999/1, supra note 125. (Stating "all countries are under an obligation to search for
persons alleged to have committed <elip> grave breaches of [international humanitarian law] and bring such persons
<elip> before their own courts <elip> "); The President of the Security Council stated that the Council "affirms the
need to bring to justice, in an appropriate manner, individuals who incite or cause violence against civilians <elip>"
U.N. Doc. S/PRST/1999/6 Feb. 12, 1999. See aso Diane F. Orentlicher, SYMPOSIUM: INTERNATIONAL LAW:
ARTICLE: Settling Accounts: The Duty To Prosecute Human Rights Violations of a Prior Regime. In: 100 Yae Law
Journal. 2537 (Yale Law Journal Company, 1991).

8 Security Council Resolution 1325 (2000), par. 11
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72.

73.

the UN Convention Against Torture which is regarded as reflecting customary

international law.®’

The Human Rights Committee, as the supervisory mechanism of the International
Covenant on Civil and Political Rights (hereinafter: ICCPR), is the primary body
to interpret the provisions laid down in the ICCPR. As stated before, Sierra Leone
is a party to the ICCPR and thus obliged to act in accordance with its provisions.
In its General Comment 20, concerning the prohibition of torture and cruel
treatment or punishment, the Committee noted that states have a duty to ‘to
investigate such acts.” This was further developed in the Committee’s views in
Bautista de Arellana v. Colombia, where the Committee held that ‘the Sate party
is under a duty to investigate thoroughly the alleged human rights violations, and
in particular... violations of the right to life, and to prosecute criminally, try and

punish those held responsible for such violations.’ %

In its Concluding Observations on the Second Periodic Report of the Democratic
Republic of Congo, the Committee stated that ‘the State should ensure that these
most serious human rights violations are investigated, that those responsible are
brought to justice and that adequate compensation is provided to the victims or
their families.®® In 1996, the Committee reaffirmed Peru’s duty to investigate
under the ICCPR.® In its Concluding Observations regarding Croatia, the
Committee stated that ‘the State party is under an obligation to investigate fully
all cases of alleged violations of articles 6 and 7 and to bring to trial all persons
who are suspected of involvement in such violations.’®* Thus, if the violation

includes either death or torture or other inhuman treatment, the Human Rights

87 Celebici Judgment, 165-167, paras. 452-59, see footnote 18; Furundzija Judgment, Case No. IT-95-17/1-
T,T. CH. Il, 10 Dec. 1998, 55-64, paras 143-162.

8 Bautista de Arellana v. Colombia, Communication No. 563/1993, U.N. Doc. CCPR/C/55/D/563/1993. This was
reiterated in Case of Jose Vincente and Amado Villafane Chaparro, Luis Napoleon Torres Crespo, Angel Maria Torres
Arroyo and Antonio Hugues Chaparro Torres (Columbia) Communication No. 612/1995 CCPR/C/60/D/612/1995.

8 Concluding Observations on the Second Periodic Report of the Congo: Congo. 27/03/2000. CCPR/C/79/Add.118,
paral2.
% Human Rights Committee, Comments on Peru, U.N. Doc. CCPR/C/79/Add.67 (1996).

¥ Concluding Observations of the Human Rights Committee: Croatia. 30/04/2001. CCPR/CO/71/HRV para 10-11.
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Committee has concluded that the state is under an obligation to conduct an

investigation leading to the punishment of the perpetrator.

74.1n the same way, the Committee Against Torture has stressed that alleged
torturers must be investigated and prosecuted where appropriate, according to
Articles 4, 5 and 12 of the UN Convention Against Torture. It has recommended
that ‘In order to ensure that the perpetrators of torture and ill-treatment do not
enjoy impunity, the State party shall ensure the investigation and, where
appropriate, the prosecution of all those accused of having committed such
acts.’® The Committee also made it clear that this is not only a treaty-based
obligation %

75. The Commission on Human Rights has stressed in its Resolution on torture and
other cruel, inhuman or degrading treatment or punishment that allegations of
torture should be promptly and impartially examined by the competent court and
the perpetrators should be held responsible and severely punished.® In the same
manner, the Commissions' mechanisms, such as the Special Rapporteurs, have
stressed the duty of states to prosecute serious violations of human rights and

humanitarian law.

76. The former Special Rapporteur on torture recommended, in relation to Chile, that
all alegations of torture should be subjected to a thorough public inquiry and in
cases where the evidence justifies it, those responsible should be brought to
justice. The only exception he mentions is where the proceedings are barred by a

statute of limitations, implying that amnesty laws do not constitute an exception.®

2 See, for example, Sarma v. Sri Lanka Communication No. 950/2000 : Sri Lanka 31/07/2003.
CCPR/C/78/D/950/2000.

% Conclusions and recommendations of the Committee against Torture, Kyrgyzstan, A/55/44, paras.70-75, 18
November 1999.

9 United Nations Committee against Torture, Decision concerning communications 1/1988, 2/1988 and 3/1988
(Argentina), 23 November 1989, paragraph 7.2, in United Nations document General Assembly, Official Reports,
Forty-fifth Session, Supplement Nr. 44 (A/45/44), 1990.

%Resolution 1999/32 -Torture and other cruel, inhuman or degrading treatment or punishment, para. 4.

% Question of the Human Rights of All Persons Subjected to Any Form of Detention or Imprisonment, in particular:
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Report of the Special Rapporteur, Mr. Nigel
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In his note to this report, the United Nations Secretary General stresses the
obligation to prosecute when violations of torture are concerned, as enshrined in
the Vienna Declaration and Programme of Action.”” Furthermore, he emphasises
the draft Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of Human Rights and Humanitarian
Law submitted to the Commission on Human Rights that states that * violations of
international human rights and humanitarian law norms that constitute crimes
under international law carry the duty to prosecute persons alleged to have
committed these violations, to punish perpetrators adjudged to have committed
these violations, and to cooperate with and assist Sates and appropriate
international judicial organs in the investigation and prosecution of these
violations.” ®® The Special Rapporteur on Impunity, Mr. Joinet, has observed that
‘the right to justice entails obligations for the State: to investigate violations, to

prosecute the perpetrators and, if their guilt is established, to punish them'®

77. Importantly, the international obligation to bring to justice and punish serious
violations of human rights has been recognized and established in all regional
human rights mechanisms. The Inter-American Court stated in its first judgment
that states must prevent, investigate and punish any violation of the rights
recognized by the Convention.!® This has been re-emphasized in subsequent
cases. In the * Street Children case’, the Court reiterated ‘that Guatemalais obliged
to investigate the facts that generated the violations of the American Convention

in the instant case, identify those responsible and punish them.”**

S. Rodley, submitted pursuant to Commission on Human Rights resolution 1995/37, para 76; Addendum, Visit by the
Specia Rapporteur to Chile, E/CN.4/1996/35/Add.2, 4 January 1996.

9 World Conference on Human Rights — The Vienna Declaration and Programme of Action, June 1993, Section I,
para 60.

% E/CN.4/2000/62, annex: Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of
Violations of International Human Rights and Humanitarian Law adopted by the Commission on Human Rights, para.
4.

9 Question of the impunity of perpetrators of human rights violations (civil and political); Revised final report prepared
by Mr. Joinet pursuant to Sub-Commission decision 1996/119, E/CN.4/Sub.2/1997/20/Rev.1, para 27

100 v/ gl 4squez Rodriguez Case, Judgment of July 29, 1988, Inter-Am Ct. H.R. (Ser. C) No. 4 (1988), para 166.

101 The "Street Children" Case, Judgment of May 26, 2001, Inter-Am. Ct. H.R., (Ser. C) No. 77 (2001), para. 101 and
operative clause 8.

33



78. The Inter-American Court of Human Rights, in the Barrios Altos Case,
Chumbipuma Aguirre y otros v. Perd (14 March 2001) held that amnesty
provisions, prescription and the exclusion of responsibility which have the effect
of impeding the investigation and punishment of those responsible for grave
violations of human rights, such as torture, summary, extragjudicial or arbitrary
executions, and enforced disappearances, are prohibited as contravening human
rights of a non-derogable nature recognized by international human rights law.
The Court considered the laws in question to be in violation of the duty on the
state to give domestic legal effect to the rights contained in the Convention
(Article 2). The Court held further that the self-amnesty laws lead to victims being
defenceless and to the perpetuation of impunity, and, for this reason, were
manifestly incompatible with the letter and spirit of the Convention. The Court
concluded by stating that as a consequence of the manifest incompatibility of the
self-amnesty laws with the Inter-American Convention on Human Rights, the
laws concerned have no legal effect and may not continue representing an
obstacle to the investigation of the facts of the case, nor to the identification and
punishment of those responsible.'® The Inter-American Commission and Court of
Human Rights have consistently opposed the legality of amnesties in international
law in many countries, including El Salvador, Chile, Argentina, and Uruguay.®

79. The European Court of Human Rights has recognized that where the aleged
violations include acts of torture or arbitrary killings, the state is under a duty to
undertake an investigation capable of leading to the identification and punishment
of those responsible.’*

192 Cited in the Interim Report on the question of torture and other cruel, inhuman or degrading treatment or
punishment, submitted by Sir Nigel Rodley, Special Rapporteur of the Commission on Human Rights, in accordance
with paragraph 30 of General Assembly resolution 55/89. Interim Report A/56/156 3 July 2001.

103 See Annex F.

104 European Court of Human Rights Case Zeki Aksoy v. Turkey, 18 December 1996, para 98. See also, Aydin v.
Turkey App. No. 23178/94 Judgment of 25 September 1997, para 103; Selcuk and Asker v. Turkey App. Nos.
23184/94 and 23185/94 Judgment of 24 April 1998, para 96; Kurt v. Turkey App. No. 24276/94 Judgment of 25 May
1998, para 139; and Keenan v. United Kingdom App. No. 27229/95 Judgment of 3 April 2001, para 122.
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80. The African Commission, in the case Commission Nationale des Droits de
I’Homme et des Libertés v. Chad, stated that ‘the failure of the government to
investigate these assassinations or prosecute those concerned constitutes a
violations of Art 7.'% The Commission has also appealed to the Nigerian
government to conduct an investigation into the violations and to prosecute

officials of the security forces and relevant agencies.’®

81. The International Law Commission’s Draft Code of Crimes Against the Peace
and Security of Mankind imposes, in Article 9, an absolute obligation to prosecute
or extradite for the specified grave violations of humanitarian law. As the
Commission’s Commentary notes “The fundamental purpose of this principle is
to ensure that individuals who are responsible for particularly serious crimes are
brought to justice by providing for the effective prosecution and punishment of

such individual s by competent jurisdiction.”
[I1. The international obligation to afford full reparation to the victims of serious
violations of human rights and humanitarian law, including access to judicial

remedies

(i) Theright toreparation

82. The duty to make reparations forms part of customary international law. This duty

is supported by international human rights treaties and declarative instruments,®’

105 Communication 74/92 Commission Nationale des Droits de |’ Homme et des Libertésv. Chad, para 51.

106 Communication 155/96 Decision Regarding Communication No. 155/96.

107 At the Universal level it is possible to find among others: the Universal Declaration of Human Rights (Art. 8), the
International Covenant on Civil and Political Rights (art.2.3 and art 9,5 14.6), the International Convention on the
Elimination of All Forms of Racial Discrimination (art 6), the Convention of the Rights of the Child (art. 39), the
Convention Against Torture and other Cruel Inhuman and Degrading Treatment, (art.14) and the Rome Statute of the
International Criminal Court (art. 75). It is also established in the Rules of Procedure and Evidence of the International
Tribunal for Yugoslavia and the International Tribunal for Rwanda (Rule 106), as well as in several regional
instruments, e.g. the European Convention on Human Rights (arts 5,5 13 and 41) the Inter-American Convention on
Human Rights (arts 25, 68 and 63,1), the African Charter on Human and Peoples Rights (art. 21,2), and it is also
important to mention the following international standards: Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power, Adopted by General Assembly resolution 40/34 of 29 November 1985; Declaration on the
Protection of all Persons from Enforced Disappearance (art 19), General Assembly resolution 47/133 of 18 December
1992; Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions
(Principle 20), Recommended by Economic and Social Council resolution 1989/65 of 24 May 1989; and Declaration
on the Elimination of Violence against Women. See also art 75 of the Rome Statute of the International Criminal Court
(Idem).
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108

and has been recognized by an array of international tribunals.™ A violation of

human rights creates a duty on the part of the wrongdoing state(s) to provide an
effective remedy and to afford reparation to the victim(s). This principle - namely,

that the right to a remedy for a violation of a human right protected by a human

rights instrument is itself a right expressly guaranteed by the same'® is

incorporated in every international human rights instrument™°

111

This principle has
also been recognized as non-derogable.

83. In fact, most human rights instruments guarantee both the procedural right to an

effective access to afair hearing (through judicia and/or non-judicial remedies)**?
and the substantive right to reparations (such as restitution, compensation and
rehabilitation).”®> The nature of the remedy varies according to the rights
protected and the type and circumstances of the violation. This is confirmed by
the provisions of the International Covenant on Civil and Political Rights and the
European Convention on Human Rights: the nature (judicial, administrative or
other) of the remedy should be in accordance with the rights violated and the

effectiveness of the remedy in granting appropriate relief for such violation.***

198 gSee eg. ruling of the Inter-American Court of Human Rights on the Veldsquez Rodriguez Case. Serial C, No 4
(1989), par. 174 -. See a so Papamichalopoulos vs. Greece /(Art. 50) E.C.H.R. Serial A, No 330-B (1995), Pg 36.

109 As explained by the Human Rights Committee, “ Article 2, paragraph 3, of the Covenant requires a State party to the
Covenant to provide remedies for any violation of the provisions of the Covenant. This clause is not mentioned in the
list of non-derogable provisions in Article 4, paragraph 2, but it constitutes a treaty obligation inherent in the Covenant
asawhole. Evenif a State party, during a state of emergency, and to the extent that such measures are strictly required
by the exigencies of the situation, may introduce adjustments to the practica functioning of its procedures governing
judicia or other remedies, the State party must comply with the fundamental obligation, under Article 2, paragraph 3,
of the Covenant to provide a remedy that is effective.” [Genera Comment N° 29, CCPR/C/21/Rev.1/Add.11, 31 de
August 2001, para. 14.]

19| dem,

1! See for example, General Comment 29 on States of Emergency (Art. 4) of the UN Human Rights Committee,
CCPR/C/21/Rev.1/Add.11, 31 August 2001, at para. 14. Footnote 109

12 5ome instruments explicitly call for the development of judicial remedies for the rights they guarantee, athough
effective remedies could be supplied by non-juridical bodies (Article 2(3)(b), International Covenant on Civil and
Political Rights).

113 See Jeremy McBride, “Access to Justice and Human Rights Treaties’ (1998) 17 Civil Justice Q.235.

114 Article 13 requires “the provision of a domestic remedy allowing the competent national authority both to deal with
the substance of the relevant Convention complaint and to grant appropriate relief” athough States have some
discretion as to how to comply (para 69) D v. United Kingdom App. No. 30240/96 Judgment of 2 May 1997 (referring
to Soering v. United Kingdom App. No. 14038/88 Judgment of 7 July 1989 and Vilvargjah v. United Kingdom App.
No. 13163/87 Judgment of 30 October 1991). The HRC commented on Finland’s report (CCPR/C/95/Add.6) regarding
the obligation under Art 2(b) of the ICCPR that “while noting that a recent reform of the Penal Code makes punishable
the violation of severa rights and freedoms, including those protected by Articles 21 and 22 of the Covenant, the
Committee is concerned that criminal law may not alone be appropriate to determine appropriate remedies for
violations of certain rights and freedoms (Concluding Observations of the Human Rights Committee, Finland:
08/04/98).
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(ii) Theright to accessto justice

84.

85.

86.

In the case of serious human rights violations, which would aso constitute crimes
under internationa law, the jurisprudence consistently finds that the right to an
effective remedy entails a right to a judicia remedy. The Human Rights
Committee has explained that "purely disciplinary and administrative remedies
cannot be deemed to constitute adequate and effective remedies within the
meaning of Article 2, paragraph 3 of the Covenant, in the event of particularly
serious violations of human rights, notably in the event of an alleged violation of
the right to life".*® In the case of forced disappearances, extrajudicial executions
or torture, the remedy must be of a judicial nature.'® The African Charter of

Human and Peoples’ Rights provides that remedies should be judicial.**’

In General Comment 20 concerning the prohibition of torture and cruel treatment
or punishment, the Human Rights Committee states that * Amnesties are generaly
incompatible with the duty of States to investigate such acts; to guarantee freedom
from such acts within their jurisdiction; and to ensure that they do not occur in the
future. States may not deprive individuals of the right to an effective remedy,

including compensation and such full rehabilitation as may be possible.’ 8

Furthermore, Article 27.2 of the American Convention explicitly states that “the
judicial guarantees essential for the protection of such [non-derogable] rights’ are
non-derogable. This means that not only the rights protecting individuals from

grave human rights violations are non-derogable (meaning that not even a state of

15 Decision of 13 November 1995, Communication 563/1993, Case Nydia Erika Bautista (Colombia), United Nations
document CCPR/C/55/D/563/1993, paragraph 8(2). See also Decision of 29 July 1997, Communication 612/1995,
Case José Vicente and Amado Villafafie Chaparro, Luis Napoledn Torres Crespo, Angel Maria Torres Arroyo and
Antonio Hugues Chaparro Torres (Colombia), United Nations document CCPR/C/60/D/612/1995, paragraph 8(2).

116 See Decision of admissibility of 13 de October de 2000, Communication N° 778/1997, Case Coronel et al
(Colombia), United Nations document CCPR/C/70/D/778/1997, paragraph 6(4).

175ee Art. 7 of the African [Banjul] Charter on Human and Peoples Rights, adopted June 27, 1981, OAU Doc.
CAB/LEG/67/3rev. 5, 21 1.L.M. 58 (1982), entered into force Oct. 21, 1986.

18 Replaces general comment 7 concerning prohibition of torture and cruel treatment or punishment (Art. 7) : .
10/03/92. CCPR General comment 20. (Genera Comments)
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87.

88.

89.

emergency can justify their violation) but also that the remedies necessary to
claim aviolation before a[judicial] court of law cannot be suspended at any time
and under any circumstances. In this regard, the Inter-American Court of Human
Rights considered that: “the ‘essential’ judicial guarantees which are not subject
to suspension, include those judicia procedures, inherent to representative
democracy as a form of government... and whose suppression or restriction

entails the lack of protection of such [non-derogable] rights.”**°

As stated above, Article 7 of the African Charter provides that remedies should be
of ajudicial character.® The African Commission has stated that ‘It is our view
that the provisions of Article 7 should be considered non-derogable providing as
they do the minimum protection to citizens and military officers alike especialy

under an unaccountable, undemocratic military regime.’ *#

The European Court of Human Rights has stated that the basic principle
underlying Art. 6.1 of the Convention—regarding the individual’s right of access
to court for the determination of his civil rights— is consistent with the rule of

law in a democratic society.?

In the same way, the Human Rights Committee has recognized that although
victims of gross violations of human rights do not have an objective right to the
prosecution of the perpetrators they do have a right to access to justice (through
judicial remedies) and to obtain adequate reparation: “As the Committee has
repeatedly held, the Covenant does not provide a right for individuals to require
that the State criminally prosecute another person [...]. The Committee
nevertheless considers that the State Party is under a duty to investigate
thoroughly aleged violations of human rights, and in particular forced

H9Advisory Opinion OC-9/87_of 6 October 1987. Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and
25(8) American Convention on Human Rights. Series A No. 9.

120 gee footnote 9 and accompanying text

121 Civil

Liberties Organisation, Legal Defence Centre, Legal Defence and Assistance Project vs. Nigeria, African

Comm. Hum. & Peoples' Rights, Comm. No. 218/98 (not dated)., par. 27
122 Eyropean Court of Human Rights, Judgment 21 December 2001, Case Al-Adsani v. the United Kingdom, para. 47,
Application no. 35763/97.
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90.

disappearances of persons and violations of the right to life, and to prosecute
criminaly, try and punish those held responsible for such violations. This duty
applies a fortiori in cases in which the perpetrators of such violations have been

identified.” %

As can be seen from the above, the right to reparation is firmly established in
international law. Moreover, the right to access to justice has emerged for gross
violations of human rights. This is a non-derogable right and therefore applicable
independent of the circumstances in which the violation took place.

V. The incompatibility of amnesties with a) the obligation to prosecute or extradite

and b) itscorollary obligation to afford full reparation to victims

91.

92.

93.

The foregoing sections demonstrate the overwhelming international law
obligations to prosecute/extradite and to afford full reparations to victims. Taken
individually each obligation plainly makes the application of an amnesty unlawful

— seen collectively they amount to an overwhelming prohibition.

It is hardly surprising therefore that amnesties have consistently been held to be
unlawful by international bodies. We set out below relevant statements, findings

and judgments of international jurisprudence.

The incompatibility of amnesty laws with state obligations to investigate and
punish serious crimes under international law was recognized in the Vienna
Declaration and Programme of Action adopted at the 1993 World Conference on
Human Rights which called on states "to abrogate legislation leading to impunity

128 Decision 13 November 1995, Communication N 563/1993, Case of Nydia Erika Bautista (Colombia) UN Doc.
CCPR/C/55/D/563/1993. See also other related cases in appendix A.
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for those responsible for grave violations of human rights such as torture and

prosecute such violations, thereby providing afirm basis for the rule of law".***

94. The U.N. Human Rights Committee dealt with the issue as early as 1978 in
relation to Chile's amnesty law and has since made similar observations in regard
to amnesty laws passed by Lebanon, ElI Salvador, Haiti, Peru, Uruguay, France,
Yemen, Croatia and Argentina.*® In its Genera Comment on Article 7 of the
International Covenant on Civil and Politica Rights prohibiting torture, the
Committee stated that: "amnesties are generally incompatible with the duty of
States to investigate such acts; to guarantee freedom from such acts within their
jurisdiction; and to ensure that they do not occur in the future. States may not
deprive individuals of the right to an effective remedy, including compensation

e'.'® The Committee has also

and such full rehabilitation as may be possibl
consistently criticised states that have sought to impose amnesties for serious

breaches.'?’

95. Declaratory instruments such as the already cited Joinet Principles have also dealt
with the issue of amnesties, determining that the perpetrators of serious crimes
may not be included in amnesties unless the victims have been able to obtain

justice by means of an effective remedy.*®

14 See  The Vienna Declaration and Programme of Action, Section II, paa 60, at
www.unhchr.ch/huridocda/huridoca.nsf/Sym.../A..CONF.157.23.En?OpenDocument.

125gee |CJ Amicus Brief, pp. 30-32 and pp. 36-38.

1% See Human Rights Committee Genera Comment No. 20 (44) on Article 7, para 15 at
www.unhchr.ch/tbs/doc.nsf/view40?SearchView.

127 For example: Comments on Uruguay, U.N. Doc. CCPR/C/79/Add.19 (1993); Concluding Observations on the
Second Periodic Report of El Salvador CCPR/C/79/Add.34 (1994); Nineteenth Annual report of the Human Rights
Committee A/50/40 (1995) Nineteenth Annual report of the Human Rights Committee A/50/40 (1995); Preliminary
Observations of the Human Rights Committee: Peru CCPR/C/79/Add.67 (1996); Concluding Observations: France,
May 1997 CCPR/C/79/Add.80; Concluding Observations of the Human Rights Committee: Lebanon. 01/04/97.
CCPR/CI/79/Add.78. (Concluding Observations’Comments); and Concluding Observations on the Fourth Periodic
Report of Chile (1999), CCPR/C/79/Add.104; Concluding observations of the Human Rights Committee: Argentina.
03/11/2000. CCPR/CO/70/ARG,; Concluding Observations on the second periodic report of the Congo: Congo.
27/03/2000. CCPR/C/79/Add.118; Concluding observations of the Human Rights Committee: Croatia. 30/04/2001.
CCPR/CO/7TUHRYV para 10-11. For full text of relevant parts of these documents, see appendix B

128 E/CN.4/Sub.2/1997/20/Rev.1, Annex ||
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96. Other human rights bodies have also stressed the incompatibility of amnesty laws
with the obligation to bring to justice perpetrators of serious crimes under

international law.

a) Relevant resolutions of the UN General Assembly and Security Council

In 1989 the Genera Assembly endorsed Resolution 1989/65 adopting the
“Principles on the Effective Prevention and Investigation of Extra-Legdl,
Arbitrary and Summary Executions, principle 19.2 of which states “In no
circumstances, including a state of war, siege or other public emergency, shall
blanket immunity from prosecution be granted to any person allegedly involved in
extra-legal, arbitrary or summary executions’. Note aso the absolute obligation
to prosecute under Principle 18.

Article 18 of the Declaration on the Protection of al Persons from Enforced
Disappearance, adopted by the UN General Assembly (Resolution 47/133 of 18
December 1992) states:: “Persons who have or are alleged to have committed
offences referred to in Article 4, paragraph 1, above, shall not benefit from any
special amnesty law or similar measures that might have the effect of exempting

them from any criminal proceedings or sanction”.

This has been reaffirmed in several subsequent documents. For instance,
Presidential Statement S/PRST/1996/6 “The Council affirms the need to bring
justice, in an appropriate manner, individuals who incite or cause violence
against civilians in situations or armed conflict or who otherwise violate

international humanitarian and human rights law.”*#

b) Relevant conclusions of the Committee Against Torture

129 Similarly, see the Declaration on the Protection of All Persons from Enforced Disappearance, Presidential Statement
S/PRST/1998/18 and Resolution 935 (1996). For the relevant parts of these document see Appendix A
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The Committee against Torture has also consistently voiced concerns as to the use
of amnesty laws. It has repeatedly recommended that ‘In order to ensure that
perpetrators of torture do not enjoy impunity, the State party ensure the
investigation and, where appropriate, the prosecution of those accused of having
committed the crime of torture, and ensure that amnesty laws exclude torture

fromtheir reach.’ ™

Specifically, the Committee against Torture took the view that the passing of the
“Full Stop” and “Due Obedience” Laws in Argentina by a “democratically
elected” government for acts committed under a de facto government is
“incompatible with the spirit and purpose of the Convention [against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment]”” (Committee
against Torture, Communications N° 1/1988, 2/1988 and 3/1988, Argentina,
decision dated 23 November 1989, paragraph 9.)

¢) Findings of the United Nations Human Rights Commission

Resolutions of the Human Rights Commission demonstrate the unabridged
obligation to prosecute and the consequent illegality of amnesty. For instance,
Resolution 1999/32 stresses in particular ‘that all allegations of torture or cruel,
inhuman or degrading treatment or punishment should be promptly and
impartially examined by the competent national authority, that those who
encourage, order, tolerate or perpetrate such acts must be held responsible and
severely punished, including the officials in charge of the place of detention
where the prohibited act is found to have taken place, and that national legal

systems should ensure that the victims of such acts obtain redress and are

1% Conclusions and recommendations of the Committee against Torture, Azerbaijan, A/55/44, paras.64-69, 17
November 1999, para 69(c). See also: Conclusions and recommendations of the Committee against Torture, Senegal,
A/51/44, paras. 102-119, 9 July 1996; Conclusions and recommendations of the Committee against Torture, Peru,
A/55/44, paras.56-63, 15 November 1999; Conclusions and recommendations of the Committee against Torture,
Kyrgyzstan, A/55/44, paras.70-75, 18 November 1999; and Conclusions and recommendations of the Committee
against Torture, Croatia, A/54/44, paras. 61-71, 11 November 1998. For full text of relevant parts of these documents,
see Appendix C.
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awarded fair and adequate compensation and receive appropriate socio-medical

rehabilitation’ >

d) Relevant reports of the Special Rapporteur on Torture and Cruel, Inhuman or
Degrading Treatment of Punishment

The Special Rapporteur has stated that ‘A person in respect of whom there is
credible evidence of responsibility for torture or severe maltreatment should be
tried and, if found guilty, punished. Legal provisions granting exemptions from
criminal responsibility for torturers, such as amnesties, indemnity laws etc.,
should be abrogated.’ *?

€) Relevant judgments of the Inter-American Court of Human Rights.

The Inter-American Court of Human Rights has stressed that ‘ States..., have the
obligation to prevent human rights violations, investigate them, identify and
punish their intellectual authors and accessories after the fact, and may not
invoke existing provisions of domestic law, such as the Amnesty Law in this

133

f) The relevant documents of the African Commission on Human and People's
Rights.

Guideline 16 of the Robben Island Guidelines states that ‘in order to combat

impunity States should: @) Ensure that those responsible for acts of torture or ill-

131 Resolution 1999/32 - Torture and other cruel, inhuman or degrading treatment or punishment, para. 4. See aso:
Resolution 1999/1, Situation of human rightsin Sierra Leone; and Resolution 1999/34 — Impunity. For full text of
relevant parts of these documents, see Appendix D

132 Report to the Commission on Human Rights (E/CN.4/2001/66, recommendation (j).For further relevant documents
of the Special Rapporteur see appendix E

133 |_oayza Tamayo Case Reparations (Art. 63(1) of the American Convention on Human Rights Judgment of
November 27, 1998, para. 168. See also: Ve asquez Rodriguez Case Judgment of July 29, 1988; Godinez Cruz Case,
Judgment of 20 January 1989; Barrios Altos Case (Chumbipuma Aguirre et al. versus Peru) Judgment of March 14,
2001. This position has also been mirrored by the Inter-American Commission on Human Rights. For full text of
relevant parts of these judgments see Appendix F.
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treatment are subject to legal process and b) Ensure that there is no immunity
from prosecution for nationals suspected of torture, and that the scope of
immunities for foreign nationals who are entitled to such immunities be as

restrictive asis possible under international law.***

97. Importantly, several States have incorporated in their Constitutions different
provisions prohibiting the application of statutes of limitations, amnesties or
pardons for crimes under international law. See for example the Constitutions of
Ethiopia, Bulgaria, Colombia, Ecuador, Paraguay, Venezuela, Guatemaa and

Cote d'lvoire. *®

98. We respectfully submit that (applying the test under Article 38(1) of the Statute of
the ICJ) the decisions listed above, when taken together with the treaty
obligations, state practice and judgments referred to in the foregoing arguments,
plainly demonstrate that the granting of amnesties is contrary to customary
international law.

99. As described in section A, the amnesty provision contained in Article 6(5) of the
1977 Protocol 1l cannot, according to the ICRC, be read as support to amnesties
for war crimes or other offences committed in internal armed conflicts that
constitute crimes under international law.**® As it is clear in the travaux
préparatoires, the intention of the drafters was to avoid political persecutions
after non-international armed conflicts.**” To this end, the provision calls for a
broad amnesty to be granted to "persons who have participated in the armed

conflict, or those deprived of their liberty for reasons related to the armed conflict,

134 Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or
Punishment in Africa (The Robben Island Guidelines), African Commission on Human and Peoples Rights, 32nd
Session, 17 - 23 October, 2002: Banjul, The Gambia. See also: Various communications v. Mauritania
Communications 54/91, 61/91, 96/93, 98/93, 164/97-196/97, 210/98 and Jean Y okovi Degli on behalf of Corporal N.
Bikagni, Union Interafricaine des Droits de I'Homme, Commission International de Juristes v Togo Communications
83/92, 88/93, 91/93. For the full text of the relevant parts of these judgments see Appendix G.

1% See Appendix H

1% See footnote 33

187 See footnote 34



whether they are interned or detained".™®® In the same way, crimes under
international law cannot be considered to amount to ‘political offences’ for the
purpose of extradition when the obligation to extradite arises from a treaty™ or
from the customary rule aut dedere aut judicare (the obligation to prosecute or

extradite).*°

100. The Human Rights Committee and the Inter-American Commission of
Human Rights has reiterated this interpretation. The Human Rights Committee
has considered that amnesties given for acts committed during armed conflicts,
that constitute gross violations of human rights, are not compatible with states
obligations under the ICCPR. This has been established by the Committee in
respect of amnesties in El Salvador, Democratic Republic of Congo, Croatia and

L ebanon. Specifically, in the case of Lebanon where an amnesty was provided to
both state and non-state actors for violations committed against civilian during the
course of the civil war, the Committee established that: “this general amnesty will
prevent the proper investigation and punishment of past human rights violations,
and will end with the efforts to impose the observance of human rights and to
establish democracy” ***

101. The Inter-American Commission of Human Rights rejected the argument,
where according to the Government of El Salvador, the amnesty approved by
Legidative Assembly was valid under the provisions contained in Protocol 11. The
Commission clearly established: “The Protocol cannot be interpreted as covering
violations to the fundamental human rights enshrined in the American Convention
of Human Rights”.#?

138 Additional Protocol 11, Article 6, para. 5.

1% Seepart A, See Ronald C. Slye, The Legitimacy of Amnesties Under International Law and General Principles
of Anglo-American Law: Isa Legitimate Amnesty Possible? 43 Va. J. Int'l L. 173 (2002).

1% |pid. E.g., these principles are enshrined in the bilateral extradition treaty between Sierra Leone and the United
Kingdom, originally signed December 22, 1931 (1935 United Kingdom Treaty). Entered into Force for the United
States June 24, 1935, Article 6. See also, European Convention on Extradition (Article 3)

140 Seepart A.

141 Documento de las Naciones Unidas CCPR/C/79/Add. 78, péarrafo 12.

142 Case N° 11138, Nazario de Jestis Gracias (El Salvador), en Informe sobre |a Situacion de los Derechos Humanos en
EL Salvador, documento OEA/Ser.L/V/11.85, Doc. 28 rev. de 11 febrero 1994. See also Informe N° 1/99, Cas010.480,
Lucio Parada Ceay otros (El Salvador), 27 de enero de 1999, parrafo 115
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Conclusions

102. At the outset of our submissions we clarified why amnesties are so
objectionable to those who cherish the respect of human rights and the rule of
law. This Court is presented with an historic opportunity to provide a clear and
categorical statement of the principles of international law, namely that amnesties
cannot apply for those who have committed serious violations of international
human rights and humanitarian law that constitute crimes under international law.

103. Such general amnesties contravene the duty of states to investigate,
prosecute and to punish perpetrators of serious violations of human rights and
international humanitarian law. In the same way, a general amnesty breaches the
obligation on states to afford effective judicial remedies to victims and adequate
reparations.

104. We urge the Court to rise to this challenge. A clear statement of the
principle is needed so that those in not only Sierra Leone but throughout the world
who have committed (or are contemplating committing) crimes against humanity
know that they will not go unpunished — and so that victims, whose suffering was
the spur for the very existence of human rights law, know that their suffering will
not be forgotten.
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